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Presidential Documents

Title 3—

The President

Proclamation 8401 of August 21, 2009

Fiftieth Anniversary of Hawaii Statehood

By the President of the United States of America

A Proclamation

It is with great pride that our Nation commemorates the fiftieth anniversary
of Statehood for Hawaii. On August 21, 1959, we welcomed Hawaii into
the United States ohana, or family. Unified under the rule of King Kameha-
meha the Great, it was Queen Lili‘uokalani who witnessed the transition
to a Provisional Government controlled by the United States. As a Nation,
we honor the extensive and rich contributions of Native Hawaiian culture
to our national character.

Borne out of volcanic activity in the Pacific Ocean, a chain of islands
emerged that would bear witness to some of the most extraordinary events
in world history. From Pu‘ukohola Heiau and the royal residence at the
‘Tolani Palace, to the USS ARIZONA Memorial and luaus that pay tribute
to Hawaiian traditions, Americans honor the islands’ collective legacy and
admire their natural beauty. Home to unique and endangered species, active
volcanoes, and abundant reefs, the Hawaiian islands actively conserve their
distinctive ecosystems with responsible development and a deep-rooted ap-
preciation for the land and surrounding ocean.

The Aloha Spirit of Hawaii offers hope and opportunity for all Americans.
Growing up in Hawaii, I learned from its diversity how different cultures
blend together into one population—proud of their personal heritage and
made stronger by their shared sense of community. Our youngest State,
Hawaii faces many of the same challenges other States face throughout
our country, and it represents the opportunity we all have to grow and
learn from each other.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by the virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim August 21, 2009, as
the Fiftieth Anniversary of Hawaii Statehood. I call upon the people of
the United States to observe this day with appropriate programs, ceremonies,
and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first
day of August, in the year of our Lord two thousand nine, and of the
Independence of the United States of America the two hundred and thirty-

fourth.

[FR Doc. E9—20694
Filed 8-25-09; 8:45 am)]
Billing code 3195-W9-P
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Presidential Documents

Proclamation 8400 of August 20, 2009

Minority Enterprise Development Week, 2009

By the President of the United States of America

A Proclamation

Our Nation’s strength rests on the ingenuity and creativity of the American
people. Across our country, almost 4 million minority-owned firms exemplify
this spirit as they create jobs, develop new products and services, and
promote community and economic development. The growth and expansion
of these businesses is an increasingly critical part of our economic recovery
and long-term prosperity.

At a time when too many Americans are facing extraordinary economic
challenges, supporting the development of minority-owned enterprises will
help accelerate the revitalization of our economy. Of the 630,000 minority-
owned employer firms, these businesses are providing employment and
stability to 4.7 million workers while renewing urban neighborhoods and
rural communities. They represent a key component of future growth for
our economy.

Minority Enterprise Development Week is an opportunity to commemorate
the tremendous value minority entrepreneurs and their employees bring
to our economy and our Nation as a whole. They embody the timeless
American values of hard work, integrity, and optimism. They also serve
as role models to countless children who want to start their own business
or reach their personal goals. Through their accomplishments and example,
these leaders affirm that, with determination and commitment, every Amer-
ican can achieve his or her potential and live out their dreams.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States do hereby proclaim August 23 through August
29, 2009, as Minority Enterprise Development Week. I call upon all Ameri-
cans to celebrate this week with appropriate programs, ceremonies, and
activities to recognize the many contributions of our Nation’s minority enter-
prises.
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IN WITNESS WHEREOQOF, I have hereunto set my hand this twentieth day
of August, in the year of our Lord two thousand nine, and of the Independ-
ence of the United States of America the two hundred and thirty-fourth.

[FR Doc. E9—-20693
Filed 8-25-09; 8:45 am)]
Billing code 3195-W9-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2008-1099; Airspace
Docket No. 08-AWP-10]

Modification of Class E Airspace; Lake
Havasu, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will modify Class
E airspace at Lake Havasu, AZ.
Additional controlled airspace is
necessary to accommodate aircraft using
a new Area Navigation (RNAV) Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
at Lake Havasu City Airport, Lake
Havasu, AZ. This will improve the
safety of Instrument Flight Rules (IFR)
aircraft executing the new RNAV GPS
SIAP at Lake Havasu City Airport, Lake
Havasu, AZ. This also makes a minor
change in the airport description. It
changes the 2.2-mile radius of
Chemehuevi Valley Airport to a 2.3-mile
radius.

DATES: Effective Date: 0901 UTC,
December 17, 2009. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On June 24, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish

additional controlled airspace at Lake
Havasu, AZ (74 FR 30025). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.
Subsequent to publication of the NPRM,
the FAA found an error in the airport
description for the excluded airspace.
This action corrects that error.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9S signed October 3, 2008,
and effective October 31, 2008, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending the Class E airspace at Lake
Havasu, AZ. Additional controlled
airspace is necessary to accommodate
IFR aircraft executing a new RNAV
(GPS) approach procedure at Lake
Havasu City Airport, Lake Havasu, AZ.
This action also corrects the 2.2-mile
radius exclusion to 2.3 miles.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 discusses the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,

Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at Lake
Havasu City Airport, Lake Havasu, AZ.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9S, Airspace
Designations and Reporting Points,
signed October 3, 2008, and effective
October 31, 2008 is amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP AZ E5 Lake Havasu, AZ [Modified]

Lake Havasu City, AZ

(Lat. 34°34’16” N., long. 114°2130” W.)
Chemehuevi Valley Airport, CA

(Lat. 34°31’44” N., long. 114°25'56” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Lake Havasu City Airport and
within 1 mile each side of the Lake Havasu
City Airport 150° bearing extending from the
6.7-mile radius to 13 miles southeast of the
Lake Havasu City Airport, excluding that
airspace with a 2.3-mile radius of
Chemehuevi Valley Airport. That airspace
extending upward from 1,200 feet above the
surface bounded by a line beginning at lat.
34°42’47” N., long. 114°29'37” W.; to lat.
34°42°47” N., long. 114°12°06” W.; to lat.
34°23’00” N., long. 114°12°06” W.; to lat.
34°1719” N., long. 114°32’12” W.; thence to
the point of beginning.

* * * * *
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Issued in Seattle, Washington, on August
14, 2009.

H. Steve Karnes,

Team Manager, Operations Support Group,
Western Service Center.

[FR Doc. E9—-20278 Filed 8-25-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2008-0006; Airspace
Docket No. 08—-ANM-1]

Establishment of Class D Airspace and
Amendment of Class E Airspace; North
Bend, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will establish
Class D airspace and amend Class E
airspace at Southwest Oregon Regional
Airport, North Bend, OR. The
establishment of an air traffic control
tower has made this action necessary for
the safety and management of aircraft
within this airspace. This action will
also update the name of the airport from
North Bend Municipal Airport, North
Bend, OR. This action will also make a
minor correction to the geographic
coordinates of the North Bend VORTAC
and the Emire LOM/NDB.

DATES: Effective Date: 0901 UTC,
October 22, 2009. The Director of the
Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Area, 1601 Lind
Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On March 14, 2008, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish Class D airspace and amend
Class E airspace at North Bend, OR (73
FR 13809). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on this proposal to the FAA. No
comments were received. With the
exception of editorial changes, and the
changes described above, this rule is the
same as that proposed in the NPRM.

Class D and E airspace areas are
published in Paragraph 5000 and 6002,
respectively, of FAA Order 7400.9S
signed October 3, 2008, and effective
October 31, 2008, which is incorporated
by reference in 14 CFR 71.1. The Class
D and E airspace designations listed in
this document will be published
subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class D airspace and
amending Class E airspace at Southwest
Oregon Regional Airport, North Bend,
OR. The establishment of an air traffic
control tower has made this action
necessary for the safety and
management of aircraft within this
airspace. This airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. This action will also update the
name of the airport from North Bend
Municipal Airport, North Bend, OR.
Additionally, this action corrects the
geographic coordinates of the North
Bend VORTAC and the Emire LOM/
NDB in the Class E2 airspace area. The
FAA has determined that this regulation
only involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Therefore, this regulation: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as

it establishes Class D airspace and
amends Class E airspace at Southwest
Oregon Regional Airport, North Bend,
OR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9S, Airspace
Designations and Reporting Points,
signed October 3, 2008, and effective
October 31, 2008, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ANM OR D North Bend, OR [New]

North Bend Municipal Airport, OR

(Lat. 43°25’02” N., long. 124°14'46” W.)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.2-mile radius of the Southwest
Oregon Regional Airport. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ANM OR E2 North Bend, OR [Amended]

North Bend Municipal Airport, OR

(Lat. 43°25’02” N., long. 124°14’46” W.)
North Bend VORTAC

(Lat. 43°24’56” N., long. 124°10°07” W.)
Emire LOM/NDB

(Lat. 43°23’40” N., long. 124°18'37” W.)

Within a 4.2-mile radius of the Southwest
Oregon Regional Airport, and within 1.8
miles each side of the North Bend VORTAC
044° radial extending from the 4.2-mile
radius to 5.7 miles northeast of the VORTAC,
and within 3.7 miles each side of the North
Bend VORTAC 092° radial extending from
the 4.2-mile radius to 7.5 miles east of the
VORTAC, and within 2.7 miles each side of
the 241° bearing from the Emire LOM/NDB
extending from the 4.2-mile radius to 6.1
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miles southwest of the LOM/NDB. This Class
E airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Issued in Seattle, Washington, on August
14, 2009.

H. Steve Karnes,

Team Manager, Operations Support Group,
Western Service Center.

[FR Doc. E9-20282 Filed 8-25-09; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1500

Children’s Products Containing Lead;
Determinations Regarding Lead
Content Limits on Certain Materials or
Products; Final Rule

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Commission (Commission) is issuing a
final rule on determinations that certain
materials do not exceed the lead content
limits specified under section 101(a) of
the Consumer Product Safety
Improvement Act of 2008 (CPSIA).
DATE: Effective Date: This regulation
becomes effective on August 26, 2009.
FOR FURTHER INFORMATION CONTACT:
Kristina Hatlelid, Ph.D., M.P.H.,
Directorate for Health Sciences,
Consumer Product Safety Commission,
4330 East-West Highway, Bethesda,
Maryland 20814; telephone (301) 504—
7254, e-mail khatlelid@cpsc.gov.
SUPPLEMENTARY INFORMATION:

A. Background

Under section 101(a) of CPSIA,
consumer products designed or
intended primarily for children 12 years
old and younger that contain more than
600 ppm of lead (as of February 10,
2009); 300 ppm of lead (as of August 14,
2009); and 100 ppm after three years (as
of August 14, 2011), unless the
Commission determines that it is not
technologically feasible to have this
lower limit, are considered to be banned
hazardous substances under the Federal
Hazardous Substances Act (FHSA).
Products below these lead content limits
are not banned; however, in the absence
of Commission action, these products
and materials used to make children’s
products remain subject to the lead
limits and consequently, the testing
requirements of certain provisions of

section 14(a) of the Consumer Product
Safety Act (CPSA), as amended by
section 102(a) of the CPSIA.? By this
rule, the products and materials
determined by the Commission to fall
under the lead content limits, are no
longer subject to section 101(a) of the
CPSIA and no testing of these products
and materials is required under section
102(a) of the CPSIA.

B. Statutory Authority

Section 3 of the CPSIA grants the
Commission general rulemaking
authority to issue regulations, as
necessary, to implement the CPSIA. The
Commission has the authority under
section 3 of the CPSIA to make
determinations that certain commodities
or classes of materials or products do
not, and, by their nature, will not
exceed the lead limits prescribed in
section 101(a) of the CPSIA.
Accordingly, in this rule, the
Commission has determined that certain
products or materials inherently do not
contain lead or contain lead at levels
that do not exceed the lead content
limits under section 101(a) of the
CPSIA. The effect of such a Commission
determination would be to relieve the
material or product from the testing
requirement of section 102 of the CPSIA
for purposes of supporting the required
certification. However, if the material or
product changes such that it exceeds the
lead limits of section 101(a) of the
CPSIA, then the determination is not
applicable to that material or product.
The changed or altered material or
product must then meet the statutory
lead level requirements. The
Commission intends to obtain and test
products in the marketplace to assure
that products comply with the CPSIA
lead limits and will take appropriate
enforcement action if it finds a product
to have lead levels exceeding those
allowed by law.

C. Notice of Proposed Rulemaking

In the Federal Register of January 15,
2009 (74 FR 2433), the Commission

1 Gurrently, there is a stay of enforcement of
testing and certification requirements of certain
provisions of subsection 14(a) of the CPSA, as
amended by section 102(a) of the CPSIA until
February 10, 2010 (see 74 FR 6936 (February 9,
2009)). The stay does not cover those requirements
where testing and certification was required by
subsection 14(a) of the CPSA before the CPSIA’s
enactment, and third party testing and certification
requirements for lead paint, full-size and non-full
size cribs and pacifiers, small parts, metal
components of children’s metal jewelry,
certifications expressly required by CPSC
regulations, certifications required under the
Virginia Graeme Baker Pool and Spa Safety Act,
certifications of compliance required for All-Terrain
Vehicles in section 42(a)(2) of the CPSA, and any
voluntary guarantees provided for in the Flammable
Fabrics Act.

issued a notice of proposed rulemaking
on preliminary determinations that
certain natural materials do not exceed
the lead content limits under section
101(a) of the CPSIA. The preliminary
determinations were based on materials
that are untreated and unadulterated
with respect to the addition of materials
or chemicals, including pigments, dyes,
coatings, finishes or any other
substance, and that did not undergo any
processing that could result in the
addition of lead into the product or
material. These materials included:

¢ Precious gemstones (diamond, ruby,
sapphire, emerald);

¢ Certain semiprecious gemstones
provided that the mineral or material is
not based on lead or lead compounds
and is not associated in nature with any
mineral that is based on lead or lead
compounds (minerals that contain lead
or are associated in nature with
minerals that contain lead include, but
are not limited to, the following:
Aragonite, bayldonite, boleite, cerussite,
crocoite, linarite, mimetite, phosgenite,
vanadinite, and wulfenite);

e Natural or cultured pearls;

e Wood;

e Natural fibers (such as cotton, silk,
wool, hemp, flax, linen); and

e Other natural materials including
coral, amber, feathers, fur, untreated
leather.

See 74 FR at 2435.

In addition, in the proposed rule, the
Commission preliminarily determined
that certain metals and alloys did not
exceed the lead content limits under
section 101(a) of the CPSIA provided
that no lead or lead-containing metal is
intentionally added. The metals and
alloys considered included surgical
steel, precious metals such as gold (at
least 10 karat); sterling silver (at least
925/1000); platinum; palladium;
rhodium; osmium; iridium; ruthenium.
(See 74 FR at 2435). The preliminary
determinations did not extend to the
non-steel or non-precious metal
components of a product, such as solder
or base metals in electroplate, clad, or
fill applications.

D. Discussion of Comments to the
Proposed Rule

The proposed rule generated several
hundred comments from a diverse range
of interests, including advocacy groups,
consumer groups, a State’s attorney
general’s office, and small businesses
including crafters. No comment
opposed the proposed determinations,
and, therefore, the final rule retains
those determinations. The proposed rule
considered those initial determinations
in the context of whether the lead limits
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of such materials would exceed 600
ppm and 300 ppm.

After reviewing the comments and
additional data submitted, the
Commission further evaluated those
materials in the context of whether
these materials would exceed 100 ppm,
and finds that, for the reasons discussed
in the preamble, that such materials
would not exceed 100 ppm.
Accordingly, the final rule revises the
language in former §§ 1500.91(c) and (d)
(renumbered as §§ 1500.91(d) and (e)) to
remove references to 600 ppm and 300
ppm, and includes a reference to “lead
content limits” to reflect that the
determinations made in the final rule
also fall below 100 ppm for such
materials. Most comments sought to add
to the list of materials; accordingly, the
preamble to this final rule will focus on
those comments suggesting additions to
the list and also describe the changes
made to the final rule as a result of those
comments. After review of the
comments and data, including test
results, if any, submitted, the
Commission has determined that some
materials that fall below the lead
content limits may be manufactured or
man-made. Accordingly, we have
revised proposed § 1500.91(c)
(renumbered as § 1500.91(d)) to remove
the word ‘‘natural” before ‘“materials.”
We note that in the final rule on
procedures and requirements for a
Commission determination (procedures
rule), the Commission explicitly stated
that any request for a determination that
a specific material or product contains
no lead or a lead level below the
applicable statutory limit must show
that the product or material does not,
and would not, exceed the lead limit
specified in the request. (74 FR 10475,
10477 (March 11, 2009)). Accordingly,
the manufactured materials that the
Commission has determined to be below
the lead content limits in this rule are
limited only to those materials that we
could verify do not, and would not
contain lead because either their
composition or formulation does not
contain lead or the use of lead would
interfere with or compromise the
material or the product on which it is
used, and there is no possibility that the
product or material can be contaminated
with lead or otherwise adulterated.
Given the well documented dangers to
children for exposure to lead paint, the
Commission will not consider any
determinations for paints or similar
surface-coating materials that are subject
to the lead paint ban under the
Commission’s regulations at 16 CFR part
1303.

For metal (except for the
determinations made for certain metals

in this rule) and plastic components, the
Commission has found that these
materials do sometimes contain lead.
For example, the Commission
previously examined metal and plastic
components in the context of children’s
jewelry. The CPSC Directorate for
Laboratory Sciences, Division of
Chemistry analyzed 466 children’s
metal jewelry items from 156
compliance samples since 1996. Nearly
270 items tested had total lead of 600
ppm or more. Numerous metal
components including pendants,
charms, chains, links, hooks, clasps, and
beads contained lead content exceeding
300 ppm, and some components were
composed of almost 100 percent lead. In
addition, several plastic components
such as beads and cords had lead
contents ranging from 540 ppm to 5,020
ppm. See CPSC Memorandum from
David Cobb to Kristina M. Hatlelid,
“Summary of Test Results for Lead in
Children’s Metal Jewelry,” November
29, 2006. Tab B of Briefing Package for
Petition Requesting Ban of Lead in Toy
Jewelry (Petition No. HP 06-1),
December 4, 2006.) The Commission
also has found lead in other children’s
items made of plastic. An analysis of 81
polyvinyl chloride (PVC) bib samples in
May 2007 showed samples with total
lead content of up to 6,880 ppm. (See
CPSC Staff Analysis of Lead Content
and Accessible Lead in Vinyl Baby Bibs,
May 5, 2007; http://www.cpsc.gov/
CPSCPUB/PREREL/prhtml07/
07175.pdf.) In November, 1997, the
CPSC staff also analyzed the lead
content for numerous vinyl children’s
products and found that several
children’s products, such as an umbrella
and toy telephone, showed lead content
up to 6,300 ppm. (See CPSC Staff Report
on Lead and Cadmium in Children’s
Polyvinylchloride (PVC) Products,
November 21, 2007; http://
www.cpsc.gov/CPSCPUB/PUBS/
pbcdtoys.html.) The Commission has
found lead in other products as well.
For example, in May 2001, the
Commission found that vinyl
miniblinds that had lead added to
stabilize the plastic in the blinds
presented a lead poisoning hazard for
young children. The Commission found
that over time, the plastic deteriorates
from exposure to sunlight and heat to
form lead dust on the surface of the
blind. In homes where young children
were present, children could ingest the
lead by wiping their hands on the blinds
and then put their hands in their
mouths. (See Report on lead in vinyl
miniblinds Part 1-Part 3 (May 2, 2001);
http://www.cpsc.gov/library/foia/foia97/
0s/bp971.pdf.) In 2003, the Commission

banned candles made with metal-cored
wicks with lead content exceeding 600
ppm. The Commission found that, as a
lead-cored wick candle burns, some of
the lead may vaporize and be released
into the air. (See Metal-Cored
Candlewicks Containing Lead and
Candles With Such Wicks, 68 FR 19142
(April 18, 2009).) The Commission
stated, “[s]ome of this lead may deposit
onto floors, furniture and other surfaces
in the room where children may be
exposed to it. One cannot tell by looking
at the wick core if it is made of lead, and
there is no simple way for a consumer
to determine its lead content. The
presence of lead in a wick can be
determined only by laboratory
analysis.” Id. at 19143.

Given the Commission’s past
experience with lead in plastic and
metal, we cannot make a determination
that these materials do not or would not
contain lead in an amount that does not
exceed the lead content limits without
a demonstration that the material or
product does not and would not contain
lead because the inclusion of lead
would either interfere with or
compromise the manufacture of the
material or product, or interfere with or
compromise the use of the material or
product. Such materials or products
must also demonstrate that lead
contamination cannot occur during the
manufacturing process or be otherwise
adulterated. The CPSIA was enacted, in
part, to ensure that any material used in
any part of a children’s product that
could contain lead would be tested by
a third-party conformity assessment
body (laboratory) so that lead-containing
materials would not be used, either
deliberately, or inadvertently, to make
such products. The determinations
excluding metal, plastic, and painted
components used in children’s products
will ensure that the materials that do
contain lead or could contain lead will
continue to be tested consistent with
section 102 of the CPSIA.

Most comments requested that the
Commission add other materials to the
list of materials that the Commission
determines are not expected to contain
lead above the lead limits prescribed
under section 101(a) of the CPSIA. [Ref.
2]. However, most comments were not
supported by specific data or other
information relevant to the
determinations of lead content of the
materials, and so we did not have a
sufficient evidentiary basis to determine
whether those materials would not be
expected to contain lead above the
statutory limits. For determinations on a
specific material or product, a party
must submit an application that
provides the information requested
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under the procedures rule (see 74 FR
10475), including objectively reasonable
and representative test results and other
evidence showing that the product or
material does not and would not exceed
the lead content limits. The list of
determinations made in this rule is not
exhaustive; the Commission will
continue to evaluate other requests on
materials or products submitted under
the procedures rule, and consider
whether to re-evaluate a material if new
evidence indicates that a re-evaluation
is warranted or the Commission receives
data or information demonstrating that
a particular material does not and
would not contain lead. In such
circumstances, the Commission will
amend the rule, if appropriate.

In other cases, the comments did
provide test data and other information
relevant to this proceeding, and those
comments are addressed in parts D.1
through D.15 of this preamble below.

1. Compliance With Section 101(a) of
the CPSIA

Several commenters generally
supported the reduction of potentially
repetitive and wasteful testing of
products and materials that are not
expected to contain lead, but they
stressed that the Commission should
proceed carefully to ensure that the
requirements of the law are met. The
commenters asserted that the
Commission should not only request
data from firms, but should test
children’s products itself, especially
those products that have not, to date,
been subject to lead content
requirements or testing for lead content.
One commenter also stated that the final
rule should make clear that materials
that the Commission determines do not
contain excess lead levels must still
comply with the statutory lead content
standard.

The Commission has already
indicated that it intends that all
children’s products subject to a
determination must still comply with
the lead limit in its “Statement of
Commission Enforcement Policy on
Section 101 Lead Limits,” dated
February 6, 2009 (available on the
CPSC’s Web site at http://www.cpsc.gov/
about/cpsia/101lead.pdf). However, the
Commission agrees with the comments
that the final rule should remind
interested parties of their obligation to
comply with the lead limits even if their
products are the subject of a
determination, and so we have amended
the final rule to create a new
§1500.91(c) (and renumbering the
remaining paragraphs accordingly)
stating that:

A determination by the Commission under
paragraph (b) of this section that a material
or product does not contain lead levels that
exceed 600 ppm, 300 ppm, or 100 ppm, as
applicable, does not relieve the material or
product from complying with the applicable
lead limit as provided under paragraph (a) of
this section if the product or material is
changed or altered so that it exceeds the lead
content limits.

In addition, the Commission has in
place procedures and requirements for a
Commission determination that a
specific material or product contains no
lead or a lead level below the applicable
statutory limit (see 74 FR 10475).
Among other things, any request must
be supported by objectively reasonable
and representative test results or other
evidence showing that the product or
materials does not, and would not,
exceed the lead limit specified in the
request. 74 FR at 10477.

As for compliance with the statutory
limits, compliance and enforcement
activities, including market testing, have
always been and continue to be
essential to the Commission’s mission.
Moreover, even when a particular
product or material has been relieved of
the testing and certification
requirements under section 102 of the
CPSIA, manufacturers and importers
remain responsible for verifying that the
material or product has not been altered
or modified, or experienced any change
in the processing, facility or supplier
conditions that could impart lead into
the material or product to ensure that it
meets the statutory lead levels at all
times.

2. Plant and Animal Based Materials

Many commenters asserted that there
are many natural, plant or animal-based
materials that likely do not contain
appreciable lead content and should be
suitable for use in children’s products
without testing for lead content.
Materials mentioned include plants in
general, and specifically bark, leaves,
flowers and flower petals, seeds, cones,
loofa, rattan, wicker, bamboo, bamboo
fiber, plant-based dyes, nut shells,
buckwheat hulls, essential plant oils,
lavender, witch hazel, jute, kapok,
kenaf, ramie, sisal, hemp, agave,
coconut, soy, moss, straw, jojoba oil,
and tung oil. Animal-based materials
that were mentioned included yak,
angora, mohair, llama, alpaca, bison,
camel, guanaco, cashmere, horse hair,
claws, horn, seashells, bone, animal
glue, shellac.

Our review showed that plant and
animal-based materials generally do not
contain lead at levels that exceed the
CPSIA lead limits. [Ref. 1]. However, we
find that any determinations made

regarding plant and animal-based
materials must be confined to those
materials that are unadulterated by the
addition of chemicals and materials
(such as paints and similar surface-
coating materials, as discussed further
in part D.7 of this preamble) since such
treatments or additions may not comply
with the lead limits without further
testing. Although most materials
identified in the comments were not
specifically included in the proposed
rule, the proposed determinations
included three categories of natural
materials with examples that are similar
to many of these items (i.e., wood;
natural fibers, including cotton, silk,
wool, hemp, flax, and linen; other
natural materials including coral,
amber, feathers, fur, and untreated
leather). Accordingly, the final rule
includes other materials, such as plant
and animal-based materials that have
not been adulterated or modified as a
new §1500.91(d)(8). Specifically, the
new provision covers ‘“‘other plant-
derived and animal-derived materials,
including, but not limited to, animal
glue, beeswax, seeds, nut shells,
flowers, bone, sea shell, coral, amber,
feathers, fur, leather.” Leather is
discussed further in part D.13(c) of this
preamble.

3. Foodstuffs

Some commenters stated that
foodstuffs or materials suitable in food
uses may be used in making children’s
products and should be determined to
comply with lead limits given that they
are largely natural plant or animal based
materials and are considered edible or
safe for use by consumers. Some
materials mentioned included vegetable
and nut oils, medicinal-grade mineral
oil, table salt, flax seed, food coloring,
food preservatives, cream of tartar, grain
flours, dried beans, dried corn, millet,
herbs, cherry pits, rice, seeds, milk,
honey, beeswax, candelilla wax, and
carnauba wax.

In general, articles that fall within the
statutory definition of “food” under the
Federal Food, Drug, and Cosmetic Act
(FFDCA) (21 U.S.C. 321 et seq.) are
excluded from the definition of
“consumer product” under the
Consumer Product Safety Act (CPSA).
15 U.S.C. 2052(a)(5)(I). Section 321(f) of
the FFDCA defines “food” as “(1)
articles used for food or drink for man
or other animals, (2) chewing gum, and
(3) articles used for components of any
such article.” Section 402(a)(1) of the
FFDCA provides that a food is deemed
to be adulterated if it contains any
poisonous or deleterious substances,
such as chemical contaminants, which
may or ordinarily render it harmful to
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health. Under this provision and other
provisions in the FFDCA, the Food and
Drug Administration (FDA) oversees the
safety of much of the food supply.
Accordingly, the Commission will not
make determinations on lead content
limits for foods used in consumer
products. However, to the extent that
there are materials available to
manufacturers, such as beeswax, that
are sometimes sold as food, but that are
not always sold in a form intended for
consumption, the Commission will treat
such products as other natural materials
if they are unadulterated and have not
been treated with lead-containing
material, and new § 1500.91(d)(8)
specifically identifies some of those
products, such as beeswax.

4. Cosmetics

A few commenters suggested that
determinations be made for soaps,
lotions and dental floss.

In general, articles that fall within the
statutory definition of “cosmetic” or
“device” under the FFDCA (21 U.S.C.
321 et seq.) are excluded from the
definition of “consumer product.” 15
U.S.C. 2052(a)(5)(H). Soaps and lotions
are considered cosmetics under the
FFDCA as “articles intended to be
rubbed, poured, sprinkled, or sprayed
on, introduced into, or otherwise
applied to the human body or any part
thereof for cleansing, beautifying,
promoting attractiveness, or altering the
appearance.” 21 U.S.C. 321(i). Dental
floss is considered a “‘device” under the
FFDCA because it is “‘an instrument,
apparatus, implement, machine,
contrivance, implant * * * intended to
affect the structure or any function of
the body of man * * *” or,
alternatively, is intended for use in the
mitigation or prevention of disease. 21
U.S.C. 321(h). Products and materials
that are not consumer products under
the Commission’s jurisdiction are not
subject to section 101(a) of the CPSIA,
and testing of these products and
materials are not required under section
102(a) of the CPSIA. Such cosmetics and
devices would, instead, be subject to the
requirements of the FFDCA.

5. Glues and Adhesives

A number of commenters sought
determinations for glues and adhesives.
Certain glues are made entirely from
natural materials, such as animal glue.
Accordingly, animal glue has been
added under new § 1500.91(d)(8).
However, we did not receive specific
data regarding specific formulations of
individual glues and adhesives;
therefore we cannot make determination
regarding the entire category of glues
and adhesives that may be available in

the marketplace. However, we believe
that in most instances, glues and
adhesives will be inaccessible to
children.

The Commission has issued a final
interpretative rule on inaccessible
component parts (inaccessibility rule)
which finds that a component part is
not accessible if it is not physically
exposed by reason of a sealed covering
or casing and does not become
physically exposed through reasonably
foreseeable use and abuse of the product
including swallowing, mouthing,
breaking, or other children’s activities
and the aging of the product. (74 FR
39535 (August 7, 2009)). In the
inaccessibility rule, the Commission
provided that accessibility probes
specified for sharp points or edges at 16
CFR 1500.48 through 1500.49 should be
used to determine whether a lead-
containing component can be contacted
by a child. In addition, the
inaccessibility rule provides that the use
and abuse tests specified in 16 CFR
1500.50 through 1500.53 should be used
to assess the accessibility of lead-
component parts during normal and
reasonably foreseeable use and abuse of
a product by a child. However, paint,
coatings or electroplating may not be
considered a barrier that would render
lead in the substrate to be inaccessible
to a child.

Most glues and adhesive are used to
affix decorations and ornamentation to
products or to secure sections of fabric,
leather, wood, paper and other
materials. In most instances, the glue or
adhesive is usually not physically
exposed because the materials covering
the glue or adhesive serve as barrier to
the underlying glue or adhesive. For
instance, a children’s book is bound
with adhesives, but the adhesive is not
accessible because the spine is covered
with paper, cloth, leather, or other
materials, and would not become
physically exposed through reasonably
foreseeable use and abuse of the
product. As set forth in the
inaccessibility rule, manufacturers of
children’s products should use the
Commission accessibility probes
specified for sharp points or edges at 16
CFR 1500.48 through 1500.49, and the
use and abuse tests specified in 16 CFR
1500.50 through 1500.53 to determine
whether glue or adhesives, or other
components, would be accessible to
children.

6. Composite Wood Products

Several commenters stated that wood
is not expected to contain lead while
other commenters asked us to expand
the determination to include related
products, such as composite wood

constructed of wood, adhesives, and
other materials.

The commenters did not provide
sufficient test data or other information
to enable us to assess whether the lead
content of manufactured wood products
that contain various non-wood materials
would fall under the lead content limits
prescribed by the CPSIA. A request for
a Commission determination for
materials that fall under the lead
content limits of the CPSIA must
provide data and other information
requested under the procedures rule.
Accordingly, although the final rule
does not include composite wood
products, a request for a specific
materials determination may be
submitted to the Commission,
consistent with those requirements.

7. Certain Finishes

Several commenters requested that
water based paints, acrylic paints, water
based clear finishes, varnishes, lacquers,
and milk paint be determined to comply
with the lead content limits.

We decline to revise the rule as
suggested by the comments. The
Commission has long-standing
regulations on paint and similar surface
coatings at 16 CFR part 1303. Section
101(f) of the CPSIA imposed an even
stricter lead limit for paint and similar
surface coatings from 600 ppm total lead
by weight to 90 ppm total lead by
weight as of August 14, 2009. Because
of the well-documented danger to
children from contact with lead-
containing paints and similar surface
coatings and past instances of children’s
products bearing lead-containing paints
or coatings despite regulations
prohibiting the practice, such materials
must be tested to show their compliance
with the regulations, and we have
revised proposed § 1500.91(a) to include
the following: “Materials used in
products intended primarily for
children 12 and younger that are treated
or coated with paint or similar surface-
coating materials that are subject to 16
CFR part 1303, must comply with the
requirements for lead paint under
section 14(a) of the Consumer Product
Safety Act (CPSA), as amended by
section 102(a) of the CPSIA.”

8. Other Metals Including Titanium,
Aluminum, Pewter, Copper

Some commenters requested that
certain other metals, including stainless
steel, titanium, aluminum, pewter and
copper be added to the list of
determinations.

We agree, in part, with the
commenters that stainless steel (with
the exception of one stainless steel
alloy) and titanium should be added to
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the list of determinations. [Ref. 6].
Stainless steel is a generic name for
corrosion-resistant steel alloys.
Typically, the manufacturing process for
stainless steel uses recycled scrap as
well as “virgin” (newly refined) steel,
yet the manufacturing process heats the
steel to temperatures high enough to
vaporize any lead and lead oxide
present. Once the steel melts, the mix is
subjected to a vacuum, and the lead/
lead oxide gases are drawn off for
condensation and recycling.
Consequently, the manufacture of
stainless steels results in alloys with
lead concentrations less than 100 ppm.

However, we found that one stainless
steel alloy, designated as 303Pb, does
contain lead. The concentration of lead
in 303Pb stainless steel is between
0.12% and 0.30% (1200 to 3000 ppm).
The Unified Numbering System
designation for 303Pb steel is S30360.
Thus, 303Pb stainless steel is excluded
from any determination for stainless
steel. The Commission has revised
proposed § 1500.91(d)(1) (now
renumbered as §1500.91(e)(1)) to add
“other stainless steel within the
designations of Unified Numbering
System, UNS S13800-S66286, not
including the stainless steel designated
as 303Pb (UNS S30360).”

Titanium (both o- and B-phase) uses
elements such as aluminum, gallium,
oxygen, nitrogen, molybdenum,
vanadium, tungsten, tantalum, and
silicon as alloying materials. Lead is
considered an undesired impurity and
is not found in titanium alloys. In all of
the titanium alloys examined, we did
not find an instance where lead was a
constituent. Consequently, the
Commission has revised proposed
§1500.91(d)(2) (now renumbered as
§1500.91(e)(2)) to add ““titanium” to the
list of determinations on precious
metals.

As for other metals and alloys,
including aluminum, copper and
pewter, such metals and alloys may
contain significant amounts of lead, and
we cannot verify that the specific
products containing such metals or
alloys comply with the lead content
limits without testing. (See e.g.,
American Society for Metals: Metals
Handbook, Properties and Selection:
Nonferrous Alloys and Pure Metals, 9th
ed., v.2 (1979).) Accordingly, these other
metals and alloys continue to be subject
to the testing and certification
requirements of section 102 of the
CPSIA.

9. Other Minerals and Items Found in
the Earth

Several commenters stated that, in
addition to certain precious and

semiprecious gems, other minerals and
items found in the earth, such as rocks
or fossils, should be determined to
contain lead below the lead content
limits.

As with the precious gemstones and
certain semi-precious stones that the
Commission determines do not contain
lead at levels that exceed the CPSIA
lead content limits, other rocks and
stones may comply with lead limits
provided that they are not based on lead
or lead compounds and are not
associated in nature with any mineral
that is based on lead or lead
compounds. [Ref. 4]. In general, we
agree that most minerals do not contain
lead.

However, some minerals are known to
contain lead or are associated in nature
with minerals than contain lead. We
have previously identified minerals that
can contain lead, such as aragonite,
bayldonite, boleite, cerussite, croroite,
linarite, mimetite, phosgenite,
vanadinite, and wufenite. We have also
identified galena, and will add this
mineral to the list of lead-containing
minerals under section 1500.91(d)(2).
Accordingly, these minerals are
specifically excluded from the
determinations regarding minerals
generally, and would require testing if
they are used in any children’s products
to assess whether they are under the
lead content limits.

10. Ceramic Glaze and Clay

A few commenters claimed that
ceramic glazes and clays comply with
lead limits.

We are aware that some products or
materials used in ceramics production
do not contain lead or use lead-free
glazes, but others are known to contain
lead at levels that exceed the CPSIA
limits for lead content. Lead in ceramic
ware typically comes from the varnish
or glaze applied to give a shiny finish
to the product. In addition, certain
colorants used in decoration may
contain lead pigments. Without the
required testing of ceramic glazes and
other materials, compliance with the
lead content limits of the CPSIA cannot
be verified for the myriad of products
that are available. Moreover, in the Joint
Conference Report, H.R. Rep. No. 110—
787, the conferees stated under the
section titled Special Issues that they
‘“believe the Commission should take
appropriate action with respect to lead
included in any ceramic product within
its jurisdiction.” Conference Report on
H.R. 4040, Consumer Product Safety
Improvement Act of 2008, 154 Cong.
Rec. H7214 (daily ed. July 29, 2008).
Accordingly, for children’s ceramic
ware, until the Commission receives

detailed information and test data
regarding lead in ceramic ware, the
Commission will continue to require the
testing and certification requirements
under section 102 of the CPSIA.

11. Glass, Crystals, and Rhinestones

Several commenters listed glass, glass
beads, rhinestones, leaded glass crystals,
and porcelain enamel as items that
should be exempted from compliance
with the CPSIA requirements for lead
content or testing.

While not all glass or glass products,
crystals, or rhinestones contain lead at
levels that exceed the CPSIA lead limits,
in the absence of tests or other data on
these products, we cannot verify that
such products meet the CPSIA’s lead
content limits. Further, many leaded
glass crystals and other glass-based
products contain lead at levels
exceeding the statutory limits and,
therefore, cannot be included in a
determination that they do not and
would not contain lead. We also note
that, on July 17, 2009, the Commission
voted 2—1 to deny a request to exclude
crystal and glass beads, including
rhinestones and cubic zirconium, from
the lead content limits. The
Commissioners’ statements
accompanying that decision can be
found at: http://www.cpsc.gov/about/
cpsia/sect101.htmM#statements.

12. Pencils, Crayons, Other Materials
Regulated as Art Materials

Some commenters requested that
certain art materials be determined to
not contain lead at levels that exceed
the CPSIA lead limits.

The CPSIA’s requirements for lead
content are in addition to other statutory
and regulatory requirements for
children’s art materials. Compliance
under the Labeling of Hazardous Art
Materials Act (LHAMA) (15 U.S.C.
1277) requires the submission of art
material product formulations to a
toxicologist for review to assess chronic
adverse health effects through
customary or reasonably foreseeable
use. If the toxicologist determines that
the art material has this potential, the
producer or repackager must use
cautionary labeling on the product in
accordance with the requirements set
forth at 16 CFR 1400.14(b)(8), and
section 2(p) of the FHSA, 15 U.S.C.
1261(p). Any art material intended for
children that is or contains a hazardous
substance (by reason either of chronic or
acute toxicity) would be a banned
hazardous substance under section
2(q)(1)(A) of the FHSA, 15 U.S.C.
1261(q)(1)(A). Art supplies that are
intended primarily for use by children
must also comply with the lead content
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limits under section 101(a) of the
CPSIA. Accordingly, without receiving
more information and data regarding the
lead content of specific art materials
intended primarily for children, we are
unable to make any determinations in
this proceeding.

13. Fabrics, Dyes and Similar Materials

Numerous commenters claimed that
many fabrics, yarns, batting, fill, and
similar materials (such as ribbon), and
related materials (such as elastic),
including those that are dyed or
similarly processed, do not contain lead.
In addition, some commenters requested
a determination that fabric dyes comply
with the lead content limits. The
commenters provided data and other
information to support their claims.
Additionally, during a public meeting
held on January 22, 2009, industry
representatives, test laboratories, and
stakeholders met with CPSC staff and
presented materials and test data on
lead levels in textile and apparel
products. Several hundred test reports
and analyses were submitted. The tests
analyzed lead levels in various textile
and apparel products, including a range
of daywear, sleepwear, and outerwear
garments. Tests for lead were also
conducted on the many functional and
decorative components used on apparel
items. These items include adornments
(rhinestones and beads), closures and
findings (buttons, snaps, and zippers),
trims, and fasteners.

Information on the dye industry was
also submitted by the Ecological
Association of Dye and Organic Pigment
Manufacturers (ETAD). ETAD states that
it represents about 80% of worldwide
dye manufacturers. According to ETAD,
80% or more of dyes used in
commercial processing are organic
carbon compounds and do not contain
lead. Dyes used for cotton, other
cellulosics, and polyester, the most
commonly used fibers for apparel,
account for 70% of total dye
consumption. According to ETAD, these
fibers use specific dye classes (e.g.,
disperse, direct, reactive) that would not
contain lead. ETAD also recommends
that its member companies follow lead
limits of 100 ppm using a sampling and
testing procedure that ensures the
recommended limits.

a. Textiles

We reviewed the data pertaining to
textile products intended for children
and the general practices used in the
textile industry and the modern
production and coloration of textiles
and apparel. [Refs. 1 and 3]. We
conclude that most textile products are
manufactured using processes that do

not introduce lead or result in an end
product that would not exceed the
CPSIA’s lead limits. Modern textile and
apparel production practices are
recognized and well-characterized. With
a few uncommon exceptions, modern
production practices do not involve lead
or lead-based chemicals.

In general, textile materials and
products do not contain lead and have
not undergone any processing or
treatment that imparts lead resulting in
a total lead content that exceeds the
CPSIA total lead limits. Accordingly,
new §1500.91(d)(7) adds “Textiles” to
the list of determinations. Additionally,
with respect to fibers from natural
sources, we find that natural fibers are
natural materials and do not contain
lead, whether they are dyed or undyed.
[Ref. 3]. Examples of plant based fibers,
from the seed, stem, or leaves of plants,
include, but are not limited to, cotton,
kapok, flax, linen, jute, ramie, hemp,
kenaf, bamboo, coir, and sisal. Animal
fibers, or natural protein fibers, include
but are not limited to silk, wool (sheep),
and hair fibers from alpaca, llama, goat
(mohair, cashmere), rabbit (angora),
camel, horse, yak, vicuna, giviut, and
guanaco. The final rule thus adds these
natural fibers to § 1500.91(d)(7)(a)
(formerly proposed § 1500.91(c)(5)).

We also reviewed information
pertaining to fibers that are not obtained
from natural sources and are classified
as manufactured or man-made. [Ref. 3].
Manufactured fibers are created by
technology and are classified as
regenerated, inorganic, or synthetic.
Regenerated fibers are made from
natural materials that are reformed into
usable fibers. These fibers include, but
are not limited to, rayon, azlon, lyocell,
acetate, triacetate, and rubber. Synthetic
fibers are polymers created through a
chemical process and include, but are
not limited to, polyester, olefin, nylon,
acrylic, modacrylic, aramid, and
spandex. The information we have
indicates that manufactured fibers are
produced in controlled environments by
processes that do not use lead or
incorporate lead at any time during their
production, whether they are dyed or
undyed. Consequently, we have added
these manufactured fibers as a new
§1500.91(d)(7)(b); specifically, the new
provision refers to “Manufactured fibers
(dyed or undyed) including, but not
limited to, rayon, azlon, lyocell, acetate,
triacetate, rubber, polyester, olefin,
nylon, acrylic, modacrylic, aramid,
spandex.”

b. Dyes

We also examined the dyes used on
textiles. [Refs. 1 and 3]. Dyes are organic
chemicals that can be dissolved and

made soluble in water or another carrier
so they can penetrate into the fiber.
Dyes can be used in solutions or as a
paste for printing. Commercial dyes are
classified by chemical composition or
method of application. Many dyes are
fiber specific. For example, disperse
dyes are used for dyeing polyester, and
direct dyes are used for cellulosic fibers.
Dyes can be applied to textiles at the
fiber, yarn, fabric, or finished product
stage. Dye colorants are not lead based.
Although not typical, some dye baths
may contain lead. However, even if the
dye bath contains lead, the colorant that
is retained by the finished textile after
the rinsing process would not contain
lead above a non-detectable lead level.

In contrast to dyes, pigments are
either organic or inorganic. Pigments are
insoluble in water, are applied to the
surface of textile materials, and are held
there by a resinous binder. Binders used
with pigments for textiles are non-lead
based. Processes that are lead-based are
used for some industrial textiles that
require a greater level of colorfastness or
durability, but are not typically
intended for apparel textiles. Although
most pigments do not contain lead,
there may be some lead based paints
and pigments on non-textile materials
that may be directly incorporated into
textile products or added to the surface
of textiles, such as decals, transfers, and
screen printing. All such non-textile
components must be tested for lead
content under section 102 of the CPSIA
unless they are made entirely from
materials that the Commission has
determined would not contain lead in
excess of the CPSIA lead limits. Since
we are allowing the use of dyes and
pigments on textile materials, we have
revised proposed § 1500.91(c) (now
renumbered as § 1500.91(d)) to remove
“or chemicals such as pigments, dyes,
coatings, finishes or any other
substance, nor undergone any
processing.” However, we have
excluded from “Textiles” under new
paragraph § 1500.91(d)(7), any textiles
that are “after-treatment applications,
including screen prints, transfers,
decals, or other prints.”

c. Leather

Although leather is not made from
fibers like most textiles, it may be used
to produce apparel and coverings or
may be used along with textile products.
Leather begins as natural products, but
they undergo processing (e.g., tanning)
to convert the natural skin into a usable,
durable product. Similar to most textile
products, leather products are often
colored with dyes or pigments during
their processing. Many of the same dyes
used in the textile industry also are used
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for dyeing leather. According to
information submitted by the Leather
Industries of America, many processes
used to process and finish leather do not
use lead or lead-based chemicals.

However, many leather products may
be finished with pigment-based
coatings, including some that are
colored using lead-based pigments.
[Refs. 1 and 3]. Currently, any children’s
leather product that has paint or a
similar surface-coating material is
subject to the lead paint ban at 16 CFR
part 1303. Products that are finished
with such coatings are subject to the
testing and certification for lead paint
under section 102 of the CPSIA. Section
1303.2 (Definitions) specifically
provides that paint or other similar
surface coating includes application on
wood, stone, paper, leather, cloth,
plastic or other surface. The treatment
that could potentially impart lead onto
leather is the application of leaded
pigment onto the surface of the leather
product. We deleted the term
“untreated”” before the word ‘““leather”
from former § 1500.91(c)(6) (now
renumbered as § 1500.91(d)(8)) because,
as discussed in part D.7 of this
preamble, § 1500.91(a) makes explicit
that the determinations do not cover any
material in a children’s product that has
paint or similar surface-coating
materials subject to 16 CFR part 1303.
Such materials and products must
comply with the testing and
certification requirements for lead paint
under section 102 of the CPSIA.

d. Other Comments

Several commenters, including the
Organic Trade Association, stated that
certifications based on standards such
as the Global Organic Textile Standard
(GOTS) and Oeko-Tex® should be
allowed in place of testing for
compliance with the CPSIA lead content
requirements.

Because the Commission has
determined that textiles fall under the
lead content limits, the Commaission
will not require testing on textiles under
section 102 of the CPSIA. However,
even when a particular product or
material has been relieved of the
requirement to undergo testing and
certification under section 102 of the
CPSIA, manufacturers and importers are
responsible for verifying that the
material or product has not been altered
or modified, or experienced any change
in the processing, facility or supplier
conditions that could impart lead into
the material or product and ensure that
the material or product meets the
statutory lead levels at all times. With
respect to the GOTS and Oeko-Tex®
standards, we believe that certifications

from GOTS and Oeko-Tex® would serve
to provide such verifications for textiles.
Both GOTS and Oeko-Tex® standards
limit lead content in certain textile
products to no more than 100 ppm lead.

14. Book Components

Several commenters, such as
associations for the publishing, printing,
and paper industries, and libraries,
asked us to determine that “ordinary
books” are within the CPSIA’s lead
content limits. The Association of
American Publishers (AAP) defined
“ordinary books” to mean paper-based,
printed books that are designed or
intended primarily for 12 years and
younger. AAP states that it does not
intend the term to include so-called
“novelty” products such as, for
example, plastic-based bath toys or
teething products that are made to
resemble books in shape and form, or
books that have plastic, metal or
electronic parts that are not part of the
binding and with which children may
be expected to interact. According to the
commenters, ordinary books generally
consist of papers, inks, coatings,
adhesives, and bindings. We held three
public meetings with representatives of
these industries on January 22, 2009,
June 9, 2009, and August 11, 2009, in
Bethesda, Maryland.

Under section 101(a) of the CPSIA,
the Commission is required to evaluate
the lead content limit for any part of a
product. Accordingly, we must assess
whether each part of a children’s book
would contain lead over the lead
content limits. Therefore, we reviewed
comments, data, and other information
regarding papers, inks, coatings,
adhesives, and bindings to assess
whether those components could
contain lead over the lead content
limits.

a. Paper

Several commenters stated that paper
is derived from natural wood, which
inherently has a de minimis level of
total lead content, and that the primary
components in the production of paper
are wood fiber and water. They stated
that lead-based chemicals are not
introduced in the major phases of the
paper manufacturing process (i.e., wood
preparation/pulping; bleaching/refining;
running of the paper machine; and
finishing processes, including coating).

After review of the test data and other
information submitted by the
commenters, we have determined that
paper and similar cellulosic materials
do not contain lead in excess of the
CPSIA’s lead content limits. [Refs. 1 and
5]. Paper products include paper,
paperboard, linerboard and medium,

and pulp. Paper is predominantly made
from wood, but also may be made with
other cellulosic fibers. For tinting and
coloring of fibers, dyes are most
commonly used. Dyes, especially basic
dyes and direct dyes, are relatively
inexpensive and widely available and
used in easily processed forms which
are highly substantive to fiber and
produce a uniform color or shade and
which can be varied easily to achieve
whatever shades are needed.

Pigments, particularly inorganic
pigments, are comparatively expensive
and difficult to use due to their density.
Complex chemistry must be added to
get the pigments to retain the pigments
with the fibers and not have them drain
out. The comparative expense and
difficulty involved in the use of
inorganic pigments for coloration limits
their use to highly-specialized grades of
paper, such as for laminate countertop
and flooring applications where the
decorative layer must be lightfast,
durable, and be able to withstand the
heat and chemical conditions of the
resin-impregnation stage to convert
layers of paper into a countertop, such
as Formica®. Such specialty papers are
not expected to be used for ordinary
printing and writing purposes. As with
the fibers and textiles, paper and similar
cellulosic materials, including the dyes
and treatments used to make them, are
not expected to contain lead above the
CPSIA lead limits. Accordingly, we
have added paper and similar materials
made from wood or other cellulosic
fiber, including, but not limited to,
paperboard, linerboard, and medium to
anew §1500.91(d)(5).

b. Printing Inks and Coatings

With respect to inks, the commenters
noted that, in theory, lead pigments can
be used in any printing process;
however, in practice, lead has been
eliminated from all but a few limited
applications such as outdoor signage,
labels used in harsh environments, or
other applications where the product’s
ability to withstand the weather is a
critical factor. The commenters stated
that, as a practical matter, lead-based or
lead-containing inks are not used in
modern printing processes. They
explained that the regulations
promulgated under the Resource
Conservation and Recovery Act of 1976
(RCRA) (40 CFR part 261.24) require
that any waste, include printing ink,
which contains lead in an amount
exceeding five (5) ppm must be treated
as hazardous waste. They also pointed
to regulations promulgated under the
Occupational Safety and Health Act
(OSHA) (29 CFR 1910.1025) which
requires workplaces in which lead is
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used to maintain five (5) micrograms/
cubic meter or less permissible exposure
limits in workplace air environments, as
well as the Coalition of Northeastern
Governors (CONEG) standard, known as
the Model Toxics in Packaging
Legislation which has been adopted as
packaging regulations by 19 states and
the European Union, as factors
discouraging the use of lead-based and
lead-containing inks in “ordinary”
books. Specifically, they stated that the
CONEG standard was designed to phase
out the use and presence of mercury,
lead, cadmium, and hexavalent
chromium in packaging and packaging
materials and prescribes combined
limits for all four of these heavy metals
that are lower than the CPSIA’s lead
content limits. According to the
commenters, the CONEG standard has
been widely adopted by the children’s
book publishing industry.

The commenters also stated that lead-
based pigments are not compatible with
the four-color process. This process,
commonly called CMYK, uses
transparent cyan (C), magenta (M), and
yellow (Y) inks, in addition to black ink,
to create a wide range of colors. The
comments indicated that lead could be
used in “spot colors’” and described
several lead-based pigments, but
claimed that the use of the lead
pigments is not current practice because
of safety and environmental concerns.
The commenters also explained that the
types of printing inks that might contain
lead, such as for screen-printing and for
certain processes for printing on plastic
or other non-paper materials, are
specifically designed for those purposes
and cannot be used for printing
children’s paper-based books and
similar paper-based materials because
different printing processes require
different ink systems.

We evaluated printing inks, which are
distinct from the dyes used to color
paper and textiles. Data and information
provided in response to the notice of
proposed rulemaking, at CPSC public
meetings with members of the
publishing and printing industries
(January 22, 2009, June 9, 2009, August
11, 2009), and in written materials
following those public meetings
indicate that the use of lead in printing
inks has largely been eliminated, except
for certain inks formulated for use in
printing on materials such as plastic or
fabric, including screen printing. Lead-
based pigments are not compatible with
the four-color process (and variations of
this process, such as those that add
colors or diluted colors to the system to
improve the quality of images printed
using CMYK). Lead would not be found
in paper or similar paper-based

materials printed using only the CMYK
processes. We confirmed that
transparent pigments or dyes are used in
CMYK process inks and that leaded
pigments, which are opaque, are not
compatible with “process inks.”
Accordingly, we added to the list of
determinations CMYK process printing
inks under a new § 1500.91(d)(6). [Ref.

1].

On the other hand, lead-based inks
could be used for spot colors, including
spot colors used in conjunction with the
CMYK process (sometimes referred to as
CMYK plus spot). Spot colors are only
used when a specific color cannot be
reproduced with the CMYK process
colors; however, unlike CMYK process
colors, spot colors could contain leaded
pigments. [Ref. 1]. Although the
commenters state that, ““[s]pot colors,
which could use lead chromate
pigments, have been phased out due to
safety and environmental concerns”
(Letter from American Publishers
Association to Kristina M. Hatlelid,
Consumer Product Safety Commission,
July 1, 2009), the Commission can only
verify that such leaded pigments were
not used through additional testing.
Accordingly, new § 1500.91(d)(6)
specifies that spot colors, other inks that
are not used in the CMYK process, and
inks that do not become part of the
substrate under 16 CFR part 1303 are
excluded from the determinations. Inks
that do not become part of the substrate
are considered to be paints or similar
surface-coating material under 16 CFR
part 1303 and currently require
certification based on third-party testing
by an accredited laboratory.

In addition, as discussed in part D.13
of this preamble, we have found that
certain after-treatments, including
screen printing, may use leaded
pigments. The commenters state that
screen printing inks use four major
types of ink systems: UV inks, water-
based ink, plastisols, and the solvent-
based ink systems. The Commission
cannot determine that all screen
printing inks do not contain lead below
the lead content limits. Plastisol inks are
made with PVC, and, as stated earlier in
part D of this preamble, PVC may
contain lead. As discussed in part D of
this preamble, the Commission will not
make determinations for any materials
that have been found to contain lead.
The Commission recognizes that not all
products made of PVC contain lead, but
to verify that a component part does not
contain lead, we would have to test
such plastic parts to assess whether it
was over the lead content limits. Such
products will continue to require testing
under section 102 of the CPSIA.
Accordingly, except for CMYK process

inks, inks used in any after-treatments,
such as screen prints, decals, transfers,
and other prints will be excluded from
the determinations under new
§1500.91(d)(6).

Transparent or other coatings which
soak into the substrate are not
considered to be a surface coating for
the purpose of 16 CFR part 1303
because they become part of the
substrate (16 CFR 1303.3(b)(1)). As
discussed in part D.14(a) of this
preamble, the comparative expense and
difficulty of using inorganic pigments
for coloration is a deterrent for ordinary
printing and writing purposes.
Similarly, paper coatings that use
leaded pigments for coloring would not
be found for ordinary grades of paper.
[Ref. 5]. Because such coatings do not
contain lead, insofar as printing is
concerned, they do not require testing
under section 102 of the CPSIA.
Accordingly, we added to the list of
determinations on paper under new
§ 1500.91(d)(5), “‘and coatings on such
paper which become part of the
substrate.”

Other additional treatments such as
laminates, including plastic sheet or
film, or other coatings, such as foils, that
do not become part of the substrate also
would continue to require testing and
certification under section 102 of the
CPSIA. Although commenters sought
determinations for these materials, their
test data indicates that some of these
coating materials contain PVC. As
discussed in part D of this preamble, the
Commission has found that some
products made of PVC can contain lead.
In addition, the commenters have
described foils to be made primarily of
aluminum. Part D.8 of this preamble
discusses other metals, including
aluminum, which can contain lead.
Because the lead content of such items
cannot be verified without testing, the
Commission cannot make a
determination that all laminates and
other surface coatings would not
contain lead below the lead content
limits, and thus, such materials must be
tested under section 102 of the CPSIA.

c. Adhesives and Binding Materials

Some commenters stated that the
post-press step involves folding, cutting
and binding of collated sections into a
finished product. According to the
commenters, the binding can be done
either mechanically or chemically with
hot-melt or cold glue adhesives, sewing
them with polyester or cotton threads,
saddle stitching them with wire or
stapling, or punching holes for use with
spiral wires.

As discussed in part D.5 of this
preamble, we find that most adhesives
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in books would not require testing and
certification under section 102 of the
CPSIA. We have determined that animal
glues and threads would not contain
lead above the lead content limits. In
addition, most adhesives used in
children’s products, including
children’s books, would not be
accessible under the guidance provided
by the Commission in the inaccessibility
rule. To the extent that any such
adhesive is not covered in the
determinations and is accessible, (i.e.
not covered by any other material), it,
too, would be subject to the testing and
certification requirements of section 102
of the CPSIA.

Certain binding materials also may be
inaccessible if they are enclosed or
encased by material which does not
permit physical contact with that
component part. However, for binding
materials that are accessible and contain
plastic or metal parts (for which a
determination has not been made), the
Commission will continue to require
testing and certification under section
102 of the CPSIA. Although AAP sought
determinations on plastic and metal
wire binding, it did not explain why the
plastic or metal in those products are
distinct or unique from what they
describe as “novelty books that have
plastic, metal or electronic parts with
which children may be expected to
interact.” Although the commenters
claim that all of their materials are
CONEG compliant, the certification of
compliance under CONEG is currently
based on self-certification by the
supplier or manufacturer and not based
on a third-party certification by a CPSC
accredited laboratory as required under
section 102 of the CPSIA. Accordingly,
the Commission cannot adopt those
certifications in lieu of the certifications
required under the CPSIA.

Although the commenters seek
determinations for metal wire
saddlestitch and spiral binding as well
as plastic spiral binding, as discussed in
part D of this preamble, the Commission
has found that certain plastic
components have contained lead due to
the addition of certain additives or
colorants. In addition, the Commission
has found that many metals can contain
lead and has even banned certain metal
components, such as metal-cored wicks
over 600 ppm. Although commenters
state that their metal components are
lead-free because, among other things,
they are made of carbon steel and
galvanized zinc, carbon steel
components often have lead added to it
to improve machinability and impart
other properties. In addition, there are
zinc plating processes that add lead to
improve its surface tension and increase

its fluidity which would result in a
more uniform coating. The added lead
could be as high as 16,000 ppm or as
low as 100 ppm. Although there are
lead-free galvanizing techniques that
require more refinement (washing,
prefluxing, preheating, etc.), the
Commission cannot tell which
processes are being used without testing
the components. Because these metals
could contain lead, the Commission
cannot make determinations that they
fall below the lead content limits.
Accordingly, the Commission will
continue to require testing and
certification on the components parts
that have been found to or may contain
lead including plastic parts, metal parts,
and paints and similar surface-coating
materials subject to 16 CFR part 1303.

d. Older Books

Comments were received from the
American Library Association (ALA)
requesting that books available in
libraries not be subject to the CPSIA
lead content requirements. In general,
ALA claimed that children’s books fall
outside of the scope of the CPSIA
because they are not distributed in
interstate commerce. ALA also stated
that libraries should not be required to
test books that are on the shelf, even
new books, given libraries’ limited
resources.

We disagree with the commenters
regarding libraries and the CPSIA.
Although ALA requested an exemption
from the testing requirements for lead
content, ALA may have misinterpreted
the testing requirements. Currently, only
manufacturers and importers of
children’s products are required to
obtain testing showing compliance with
CPSIA lead limits. (See Final Rule on
Certificates of Compliance, 74 FR 68328
(November 18, 2008)). A library is
neither a manufacturer nor an importer,
so it is not required to test products
before their sale or distribution.

ALA also argues that library books are
not “distributed” in interstate
commerce. ALA suggests that because
children’s library books are not sold,
therefore, they are not distributed. As
explained in the House Report No. 92—
1153 accompanying the Consumer
Product Safety Act of 1972, the
definition of “consumer product” was
not limited to the sale of a product to
a consumer. “It is not necessary that a
product be actually sold to a consumer,
but only that it be produced or
distributed for his use. Thus products
which are manufactured for lease and
products distributed without charge (for
promotional purposes or otherwise) are
included within the definition and
would be subject to regulation under

this bill.” H.R. 92-1153, 92nd Cong. (2d
Sess. 1972). The Commission’s
authority, therefore, applies to
consumer products, including
children’s products, that are distributed
in commerce, whether or not such books
are sold or lent, if they are for the use

of a child.

According to ALA, library books
should not become a “hazardous
substance” unless they are
“reintroduced” into interstate
commerce after the effective dates of the
lead limits. Children’s products are
consumer products that are distributed
in interstate commerce regardless of
when they are introduced, and the
FHSA does not limit the definition of a
banned hazardous substance to new
products or to the product’s first
introduction of such a product into
interstate commerce. Under section
2(q)(1) of the FHSA, 15 U.S.C.
1261(2)(q)(1), a “banned hazardous
substance” is any toy, or other article
intend for use by children, which is a
banned hazardous substance, or which
bears or contains a hazardous substance
in such manner as to be susceptible of
access by a child to whom such toy or
other article is entrusted. Section 4(b) of
the FHSA explicitly prohibits “[t]he
alteration, mutilation * * * with
respect to, a hazardous substance, if
such act is done while the substance is
in interstate commerce, or while the
substance is held for sale (whether or
not the first sale)” (emphasis added). In
addition, section 4(c) of the FHSA
further prohibits “[t]he receipt in
interstate commerce of any misbranded
hazardous substance or banned
hazardous substance and the delivery or
proffered delivery thereof for pay or
otherwise” (emphasis added.) Under
section 101(a) of the CPSIA, Congress
has deemed that children’s products
that do not meet the lead content limits
within the specified dates “to be banned
hazardous substances.” Accordingly,
the Commission may not provide relief
from the lead content limits except
under the specific exclusions provided
under section 101(b) of the CPSIA.
Absent a finding that all used children’s
books fall within the scope of an
exclusion, the Commission is bound by
the statutory language of the CPSIA.
Unfortunately, the Commission is
unable to make such a determination in
this proceeding. Because older books
have not been manufactured using
modern printing processes, such as the
CMYK color process, and have been
found, in some circumstances, to
contain leaded ink or components, the
Commission is unable to make a
determination that the components of
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all older children’s books fall under the
lead content limits.

For older used children’s books that
are sold, many of these books may be
collector’s items that are sold to adults.
Such books would not be considered to
be intended primarily for children, and
accordingly, may continue to be sold to
adults. For older used children’s books
that are lent out, ALA has requested
additional guidance regarding the
treatment of these products.
Accordingly, the Commission intends to
issue a separate Statement of Policy
addressing the treatment of older
children’s books.

15. Issues Related to Component Part
Testing

a. Material Safety Data Sheet (MSDS)

Some commenters indicated that the
materials they use should not require
testing because the material safety data
sheets (MSDS) already show that the
materials do not contain lead.

As the Commission stated in the
procedures rule, material safety data
sheets are insufficient for purposes of
demonstrating compliance with the lead
limits under the CPSIA (74 FR at
10478). Since regulations concerning
MSDS require reporting only for
chemicals with content levels that
exceed 1000 ppm, the MSDS sheets
cannot be used to show that a product
complies with the lead limits of the
CPSIA, which are 600 ppm for products
sold after February 10, 2009, 300 ppm
for products sold after August 14, 2009,
and 100 ppm for products sold after
August 14, 2011 (if deemed to be
technologically feasible).

b. Metal, Plastic and Painted
Components

Many commenters requested a testing
exemption for certain metal and plastic
items, such as buttons, zippers, snaps,
grommets, eyelets, head bands, hair
combs and clips, and barrettes. Other
commenters mentioned products such
as plastic hangers, dolls and doll
accessories (such as shoes and
eyeglasses), pipe-stem cleaners, brass or
other metal bells, beading wire, and
certain construction materials such as
Plexiglas and aluminum screening.
Some commenters listed fasteners, such
as nails, screws, or plastic fasteners, as
items that should be exempted from
compliance with CPSIA requirements.
Most commenters did not provide test
data or other information about the lead
content of these types of products.
However, some commenters from the
apparel industry acknowledged that
lead has been found sometimes in

apparel accessories, such as zippers,
buttons, snaps, and grommets.

In general, plastic, metal, and painted
materials and products (for which
determinations have not been made)
have been found, in certain instances, to
contain lead at levels that exceed the
CPSIA lead limits. Data provided in
response to the proposed rule and at the
CPSC public meeting with members of
the textile industry showed that some
items, such as zippers, buttons, and
other applied decorations, currently
contain lead levels that exceed the
CPSIA’s lead content levels. In addition,
based on the Commission’s past
experience with other children’s
products that have been found to
contain lead, the Commission cannot
make a determination that any
component parts made out of plastic or
metal (with the exception of metal
determinations made in this rule) are
below the lead content limits.
Accordingly, these products and
materials continue to be subject to the
lead content limits of section 101(a) of
the CPSIA, as well the testing and
certification requirements of section 102
of the CPSIA.

The Commission is aware that there
are many questions regarding
component part testing and certification
for lead content given that any
children’s product may be made with a
number of materials and component
parts. The questions regarding testing
and certification are significant because
not all component parts may need to be
tested if they fall under the scope of the
exclusions approved by the
Commission. For example, component
parts would not need to be tested if
they: (1) Are inaccessible, as set forth
under the Commission’s regulations at
16 CFR 1500.87; (2) are or contain an
electronic device exempt under the
Commission’s regulations at 16 CFR
1500.88; or (3) are made of material
determined by the Commission to fall
under lead content limits in this rule (to
be codified as 16 CFR 1500.91(a)—(e)(2).
However, all other component parts will
need to tested and certified under
section 102 of the CPSIA. The
Commission intends to address
component part testing and the
establishment of protocols and
standards for ensuring that children’s
products are tested for compliance with
applicable children’s products safety
rules, as well as products that fall
within an exemption, in an upcoming
rulemaking.

E. Impact on Small Businesses

A few commenters stated that the new
rule would have a significant impact on
small businesses. These commenters

stated that the CPSIA would have
devastating economic consequences for
small businesses that cannot afford to
test their products.

These commenters have
misinterpreted the Regulatory
Flexibility Act (RFA) section of the
proposed rule. That section did not
address the impact of the CPSIA on
small businesses; that section addressed
what impact the proposed rule on the
determinations would have on small
businesses. The Commission does not
have the authority to change the CPSIA.
However, under the general rulemaking
authority vested to the Commission
under section 3 of the CPSIA, the
Commission has the authority to
promulgate a rule to determine that
certain products or materials would not
exceed the lead content limits. When an
agency issues a proposed rule, it must
prepare an initial regulatory flexibility
analysis describing the impact the
proposed rule is expected to have on
small entities. 5 U.S.C. 603. The RFA
does not require a regulatory flexibility
analysis if the head of the agency
certifies that the rule will not have a
significant effect on a substantial
number of small entities.

The Commission’s Directorate for
Economic Analysis prepared a
preliminary assessment of the impact of
relieving certain materials or products
from the testing requirements of section
102 of the CPSIA if they were found to
be inherently under the lead content
limits prescribed. [Ref. 7]. The number
of small businesses that will be directly
affected by the rule is unknown, but
could be considerable. However, the
final rule will not result in any increase
in the costs of production for any firm.
Its only effect on businesses, including
small businesses, will be to reduce the
costs that would have been associated
with testing the materials under section
102 of the CPSIA. Based on the
foregoing assessment, the Commission
certifies that the rule would not have
significant impact on a substantial
number of small entities.

F. Environmental Considerations

Generally, CPSC rules are considered
to “have little or no potential for
affecting the human environment,” and
environmental assessments are not
usually prepared for these rules (see 16
CFR 1021.5(c)(1)). The determinations
rule is not expected to have an adverse
impact on the environment, thus, the
Commission concludes that no
environment assessment or
environmental impact statement is
required in this proceeding.
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G. Executive Orders

According to Executive Order 12988
(February 5, 1996), agencies must state
in clear language the preemptive effect,
if any, of new regulations. The
preemptive effect of regulations such as
this proposal is stated in section 18 of
the FHSA. 15 U.S.C. 1261n.

H. Effective Date

The Administrative Procedure Act
requires that a substantive rule must be
published not less than 30 days before
its effective date, unless the rule relieves
a restriction. 5 U.S.C. 553(d)(1). Because
the final rule provides relief from
existing testing requirements under the
CPSIA, the effective date is August 26,
2009.
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foia09/brief/leadfinalrule.pdf).
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List of Subjects in 16 CFR Part 1500

Consumer protection, Hazardous
materials, Hazardous substances,
Imports, Infants and children, Labeling,
Law enforcement, and Toys.

J. Conclusion

m For the reasons stated above, the
Commission amends title 16 of the Code
of Federal Regulations as follows:

PART 1500—HAZARDOUS
SUBSTANCES AND ARTICLES:
ADMINISTRATION AND
ENFORCEMENT REGULATIONS

m 1. The authority for part 1500
continues to read as follows:

Authority: 15 U.S.C. 1261-1278, 122 Stat.
3016.

m 2. Add anew §1500.91 toread as
follows:

§1500.91 Determinations regarding lead
content for certain materials or products
under section 101 of the Consumer Product
Safety Improvement Act.

(a) The Consumer Product Safety
Improvement Act provides for specific
lead limits in children’s products.
Section 101(a) of the CPSIA provides
that by February 10, 2009, products
designed or intended primarily for
children 12 and younger may not
contain more than 600 ppm of lead.
After August 14, 2009, products
designed or intended primarily for
children 12 and younger cannot contain
more than 300 ppm of lead. On August
14, 2011, the limit may be further
reduced to 100 ppm, unless the
Commission determines that it is not
technologically feasible to have this
lower limit. Paint, coatings or
electroplating may not be considered a
barrier that would make the lead
content of a product inaccessible to a
child. Materials used in products
intended primarily for children 12 and
younger that are treated or coated with
paint or similar surface-coating
materials that are subject to 16 CFR part
1303, must comply with the
requirements for lead paint under
section 14(a) of the Consumer Product
Safety Act (CPSA), as amended by
section 102(a) of the CPSIA.

(b) Section 3 of the CPSIA grants the
Commission general rulemaking
authority to issue regulations, as
necessary, either on its own initiative or
upon the request of any interested
person, to make a determination that a
material or product does not exceed the
lead limits as provided under paragraph
(a) of this section.

(c) A determination by the
Commission under paragraph (b) of this
section that a material or product does
not contain lead levels that exceed 600
ppm, 300 ppm, or 100 ppm, as
applicable, does not relieve the material
or product from complying with the
applicable lead limit as provided under
paragraph (a) of this section if the
product or material is changed or
altered so that it exceeds the lead
content limits.

(d) The following materials do not
exceed the lead content limits under

section 101(a) of the CPSIA provided
that these materials have neither been
treated or adulterated with the addition
of materials that could result in the
addition of lead into the product or
material:

(1) Precious gemstones: diamond,
ruby, sapphire, emerald.

(2) Semiprecious gemstones and other
minerals, provided that the mineral or
material is not based on lead or lead
compounds and is not associated in
nature with any mineral based on lead
or lead compounds (excluding any
mineral that is based on lead or lead
compounds including, but not limited
to, the following: aragonite, bayldonite,
boleite, cerussite, crocoite, galena,
linarite, mimetite, phosgenite,
vanadinite, and wulfenite).

(3) Natural or cultured pearls.

(4) Wood.

(5) Paper and similar materials made
from wood or other cellulosic fiber,
including, but not limited to,
paperboard, linerboard and medium,
and coatings on such paper which
become part of the substrate.

(6) CMYK process printing inks
(excluding spot colors, other inks that
are not used in CMYK process, inks that
do not become part of the substrate
under 16 CFR part 1303, and inks used
in after-treatment applications,
including screen prints, transfers,
decals, or other prints).

(7) Textiles (excluding after-treatment
applications, including screen prints,
transfers, decals, or other prints)
consisting of:

(i) Natural fibers (dyed or undyed)
including, but not limited to, cotton,
kapok, flax, linen, jute, ramie, hemp,
kenaf, bamboo, coir, sisal, silk, wool
(sheep), alpaca, llama, goat (mohair,
cashmere), rabbit (angora), camel, horse,
yak, vicuna, giviut, guanaco;

(ii) Manufactured fibers (dyed or
undyed) including, but not limited to,
rayon, azlon, lyocell, acetate, triacetate,
rubber, polyester, olefin, nylon, acrylic,
modacrylic, aramid, spandex.

(8) Other plant-derived and animal-
derived materials including, but not
limited to, animal glue, bee’s wax,
seeds, nut shells, flowers, bone, sea
shell, coral, amber, feathers, fur, leather.

(e) The following metals and alloys do
not exceed the lead content limits under
section 101(a) of the CPSIA, provided
that no lead or lead-containing metal is
intentionally added but does not
include the non-steel or non-precious
metal components of a product, such as
solder or base metals in electroplate,
clad, or fill applications:

(1) Surgical steel and other stainless
steel within the designations of Unified
Numbering System, UNS S13800—
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S66286, not including the stainless steel
designated as 303Pb (UNS S30360).

(2) Precious metals: Gold (at least 10
karat); sterling silver (at least 925/1000);
platinum; palladium; rhodium; osmium;
iridium; ruthenium, titanium.

Dated: August 19, 2009.

Alberta E. Mills,

Acting Secretary, Consumer Product Safety
Commission.

[FR Doc. E9-20589 Filed 8-25-09; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 14
[Docket No. FDA-2009—-N-0381]
Advisory Committee; Tobacco

Products Scientific Advisory
Committee; Establishment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
Establishment of the Tobacco Products
Scientific Advisory Committee. These
actions are needed to implement the
Federal Food, Drug, and Cosmetic Act,
as amended by the Family Smoking
Prevention and Tobacco Control Act.
Elsewhere in this issue of the Federal
Register, FDA is publishing two
separate documents requesting
nominations for voting and non-voting
membership on this committee. This
document also amends the agency’s
regulations to add the Tobacco Products
Scientific Advisory Committee (the
committee) to the agency’s list of
standing advisory committees.

DATES: This rule is effective August 26,
2009. The committee is being
established and this charter will remain
in effect until amended or terminated by
the Commissioner of Food and Drugs
(the Commissioner).

FOR FURTHER INFORMATION CONTACT: Erik
P. Mettler, Office of Policy, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 1, Rm. 4324,
Silver Spring, MD 20993-0002, 301—
796-4711, FAX: 301-847-3541, e-mail:
erik.mettler@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: The
committee was established under 21
U.S.C. 387q, as added by section 917 of
the Family Smoking Prevention and
Tobacco Control Act (Public Law 111—
31). The committee is also governed by
part 14 (21 CFR part 14), Public Law 92—

463 (5 U.S.C. app.), and the Federal
Advisory Committee Act, which sets
forth standards for the formation and
use of advisory committees. The
committee advises the Commissioner or
designee in discharging responsibilities
as they relate to the regulation of
tobacco products.

The committee reviews and evaluates
safety, dependence, and health issues
relating to tobacco products and
provides appropriate advice,
information, and recommendations to
the Commissioner.

Specifically, the committee will
submit reports and recommendations on
tobacco-related topics, including the
following:

¢ The impact of the use of menthol in
cigarettes on the public health,
including such use among children,
African Americans, Hispanics and other
racial and ethnic minorities;

e The nature and impact of the use of
dissolvable tobacco products on the
public health, including such use on
children;

o The effects of the alteration of
nicotine yields from tobacco products
and whether there is a threshold level
below which nicotine yields do not
product dependence on the tobacco
product involved; and

e Any application submitted by a
manufacturer for a modified risk
tobacco product.

The committee may provide
recommendations to the Secretary of
Health and Human Services regarding
any regulations to be issued under the
Federal Food, Drug, and Cosmetic Act
and may review any applications for
new tobacco products or petitions for
exemption under section 906(e) of the
Family Smoking Prevention and
Tobacco Control Act. The committee
may consider and provide
recommendations on any other matter
as provided in the Family Smoking
Prevention and Tobacco Control Act.

The committee shall consist of 12
members including the Chair. Members
and the Chair are selected by the
Commissioner or designee from among
individuals knowledgeable in the fields
of medicine, medical ethics, science, or
technology involving the manufacture,
evaluation, or use of tobacco products.
Members will be invited to serve for
overlapping terms of up to 4 years.
Almost all non-Federal members of this
committee serve as Special Government
Employees. The committee shall
include nine technically qualified
voting members, selected by the
Commissioner or designee. The nine
voting members shall be physicians,
dentists, scientists, or health care
professionals practicing in the area of

oncology, pulmonology, cardiology,
toxicology, pharmacology, addiction, or
any other relevant specialty. One
member shall be an officer or employee
of a State or local government or of the
Federal Government. The final voting
member shall be a representative of the
general public. In addition to the voting
members, the committee shall include
three nonvoting members who are
identified with industry interests. These
members shall include one
representative of the tobacco
manufacturing industry, one
representative of the interests of tobacco
growers, and one representative of the
interests of the small business tobacco
manufacturing industry. This final
position can be filled on a rotating,
sequential basis by representatives of
different small business tobacco
manufacturers based on areas of
expertise relevant to the topics being
considered by the committee.

The Commissioner or designee shall
designate one of the voting members of
the committee to serve as chairperson.

As added by section 917 of the Family
Smoking Prevention and Tobacco
Control Act, 21 U.S.C. 387q(d)(3)
provides that section 14 of the Federal
Advisory Committee Act does not apply
to this committee.

Under 5 U.S.C. 553(b)(3)(B) and (d)
and 21 CFR 10.40(d) and (e), the agency
finds good cause to dispense with notice
and public comment procedures and to
proceed to an immediate effective date
on this rule. Notice and public comment
and a delayed effective date are
unnecessary and are not in the public
interest as this final rule merely amends
the information in § 14.100 to reflect the
establishment of the committee.

Therefore the agency is amending
§ 14.100(a) as set forth in the regulatory
text of this document.

List of Subjects in 21 CFR Part 14

Administrative practice and
procedure, Advisory committees, Color
additives, Drugs, Radiation protection.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 14 is
amended to read as follows:

PART 14—PUBLIC HEARING BEFORE
A PUBLIC ADVISORY COMMITTEE

m 1. The authority citation for 21 CFR
part 14 continues to read as follows:

Authority: 5 U.S.C. App. 2; 15 U.S.C.
1451-1461, 21 U.S.C. 41-50, 141-149, 321—
394, 467f, 679, 821, 1034; 28 U.S.C. 2112; 42
U.S.C. 201, 262, 263b, 264; Pub. L. 107-109;
Pub. L. 108-155.
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m 2.In § 14.100, add paragraph (a)(5) to
read as follows:

§14.100 List of standing advisory
committees.
* * * * *

(a)* * ok

(5) Tobacco Products Scientific
Advisory Committee.

(i) Date Established: August 12, 2009.

(ii) Function: The committee reviews
and evaluates safety, dependence, and
health issues relating to tobacco
products and provides appropriate
advice, information, and
recommendations to the Commissioner
of Food and Drugs. Specifically, the
committee will submit reports and
recommendations on tobacco-related
topics, including: The impact of the use
of menthol in cigarettes on the public
health, including such use among
children, African Americans, Hispanics
and other racial and ethnic minorities;
the nature and impact of the use of
dissolvable tobacco products on the
public health, including such use on
children; the effects of the alteration of
nicotine yields from tobacco products
and whether there is a threshold level
below which nicotine yields do not
produce dependence on the tobacco
product involved; and any application
submitted by a manufacturer for a
modified risk tobacco product. The
committee may provide
recommendations to the Secretary of
Health and Human Services regarding
any regulations to be issued under the
Federal Food, Drug, and Cosmetic Act
and may review any applications for
new tobacco products or petitions for
exemption under section 906(e) of the
Family Smoking Prevention and
Tobacco Control Act. The committee
may consider and provide
recommendations on any other matter
as provided in the Family Smoking
Prevention and Tobacco Control Act.

* * * * *

Dated: August 19, 2009.
David Horowitz,
Assistant Commissioner for Policy.
[FR Doc. E9-20485 Filed 8—26—09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 516

[Docket No. FDA-2008—-N-0176; Formerly
Docket No. 2008N-0011]

RIN 0910-AGO03
Defining ‘“Small Number of Animals”
for Minor Use Designation

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The designation provision of
the Minor Use and Minor Species
Animal Health Act of 2004 (MUMS Act)
provides incentives to animal drug
sponsors to encourage drug
development and approval for minor
species and for minor uses in major
animal species. Congress provided a
statutory definition of “minor use” that
relied on the phrase “small number of
animals” to characterize such use. At
this time, the Food and Drug
Administration (FDA) is amending the
implementing regulations of the MUMS
Act. In response to Congress’ charge to
the agency to further define minor use,
this amendment establishes a specific
“small number of animals” for each of
the seven major animal species to be
used in determining whether any
particular intended use in a major
species is a minor use.

DATES: This rule is effective November
9, 2009.

FOR FURTHER INFORMATION CONTACT: Meg
Oeller, Center for Veterinary Medicine
(HFV-50), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—9005, e-
mail: Margaret.Oeller@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of March 18,
2008 (73 FR 14411), FDA issued a
proposed rule (the March 2008
proposed rule) intended to define the
term “‘small number of animals” for
each of the seven major animal species
to be used in determining whether any
particular intended use in a major
species is a minor use. As noted in that
proposed rule, the MUMS Act (Public
Law 108—282) amended the Federal
Food, Drug, and Cosmetic Act (the
FD&C Act) to provide incentives for the
development of new animal drugs for
use in minor animal species and for
minor uses in major animal species. The
MUMS Act defines “minor use” as “the
intended use of a drug in a major

species for an indication that occurs
infrequently and in only a small number
of animals or in limited geographical
areas and in only a small number of
animals annually” (section 201(pp) of
the FD&C Act (21 U.S.C. 321(pp))). The
major species are cattle, horses, swine,
chickens, turkeys, dogs, and cats
(section 201(nn) of the FD&C Act (21
U.S.C. 321(nn))).

Prior to enactment of the MUMS Act,
FDA defined by regulation minor use to
mean ‘“‘the use of: * * * (b) new animal
drugs in any animal species for the
control of a disease that (1) occurs
infrequently or (2) occurs in limited
geographical areas” (formerly 21 CFR
514.1(d)(1)). The MUMS Act narrowed
this definition by restricting it to uses
“in only a small number of animals
annually” (section 201(pp) of the FD&C
Act).

The legislative history of the MUMS
Act indicates that Congress intended
that FDA further define by regulation
minor use in a major species and that it
do so “by evaluating, in the context of
the drug development process, whether
the incidence of a disease or condition
occurs so infrequently that the sponsor
of a drug intended for such use has no
reasonable expectation of its sales
generating sufficient revenues to offset
the cost of development” (see S. Rept.
108-226 at 12—13). The legislative
history also notes that the new statutory
definition for minor use “incorporates
the existing definition in the Code of
Federal Regulations (21 CFR 514.1(d)(1))
with a further limitation to small
numbers to assure that such intended
uses will not be extended to a wider
use”” (see S. Rept. 108-226 at 12-13).

Therefore, while the MUMS Act
establishes incentives for animal drug
development for minor uses, it also
limits the availability of those
incentives in order to prevent them from
stimulating “wider use” of new animal
drugs marketed under MUMS Act
provisions.

Consistent with these dual aims of
stimulating animal drug development
for minor uses in major species and at
the same time preventing “wider use” of
such new animal drugs, the agency is
now defining the term “small number of
animals” by establishing for each major
species a number that would constitute
the upper limit of a “minor use” under
the MUMS Act. In keeping with the goal
of creating a drug development
incentive, this definition establishes the
number of animals eligible to be treated
annually based on the number of
animals that represents a drug market
value that (relative to drug development
costs) would not be likely to be pursued
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in the absence of the MUMS Act
incentives.

II. Comments

The agency received comments from
seven organizations or individuals on
the March 2008 proposed rule.
Comments were received from a trade
organization representing new animal
drug manufacturers, a trade organization
representing turkey producers, a
professional association representing
veterinarians, an organization
concerned with the ethical treatment of
animals, an animal pharmaceutical
manufacturer, a law firm representing
an unidentified client, and a consumer.

(Comment 1) One comment indicated
unqualified support for the March 2008
proposed rule and three additional
comments stated appreciation for the
agency’s attempt to establish what was
variously described as a “quantitative,”
“reasonable,” “bright-line,”
“understandable,” or “easy to use”
approach for determining whether an
intended use of an animal drug in a
major species is a minor use. However,
all of the latter comments went on to
note various concerns with the
proposed approach which are addressed
in the following paragraphs.

(Response) FDA appreciates the
characterization of its attempted
approach as “quantitative,”
“reasonable,” “bright-line,”
“understandable,” and ‘“‘easy to use.”

(Comment 2) Three comments
indicated that the agency should not
establish “fixed” or “static”” small
numbers, but instead should establish
the small numbers as a percentage of
each major species population. Also,
three comments stated that, if the
agency did elect to use fixed or static
numbers, the small numbers (or the
entire approach) should be reevaluated
at least every 5 years—preferably, more
frequently. The comments stated or
implied that the suggested reevaluation
was associated with the potential for
increasing populations of a major
species. An additional comment
suggested periodic reevaluation of the
small numbers based on the potential
for an increase in the cost of drug
development.

(Response) FDA agrees that there is a
need to periodically reevaluate the
definition of ““small number of
animals.” Because Congress did not
establish by statute what a “small
number” is, it affords FDA the
opportunity to periodically reevaluate
and update the definition of “small
number of animals” as necessary. We
further agree that such a reevaluation
should take into account the potential
for increases in the development cost of

new animal drugs, but note that it also
should take into account potential
increases in the cost that animal owners
are willing to pay to treat affected
animals as well as other factors involved
in establishing “small numbers,” such
as changes in the total population of
major animal species.

As Congress noted in the legislative
history of the MUMS Act, it is the
relationship between the development
cost of an animal drug and the potential
market value of an animal drug that
determines the need for the minor use
drug development incentives provided
by the MUMS Act (see S. Rept. 108—226
at 12—13). If the number of animals
affected by a given disease is great
enough to produce a market potential
sufficient to support the development
cost of an animal drug in the absence of
the minor use incentives of the MUMS
Act, then the incentives should not be
provided. The incentives should be
reserved for cases in which the number
of animals affected by a disease is not
great enough to produce a market
potential sufficient to support the
development costs of an animal drug in
the absence of the minor use incentives
of the MUMS Act.

With respect to population increase as
a basis for reevaluation of “small
numbers,” if the number of animals
affected by a disease increases over time
due to increasing rate of occurrence of
the disease in the population, or simply
due to an increase in the total
population of animals with a steady rate
of disease occurrence, the market value
of a drug intended to treat the disease
would also tend to increase and the
need for minor use incentives to support
drug development for that disease
would tend to decrease—unless animal
drug development cost or other factors
change to a greater extent over the same
period of time. Therefore, the effects of
population change need to be evaluated
in the context of periodically
reevaluating other factors affecting the
establishment of “small numbers.”

If the relationship between drug
development cost and drug market
value changes sufficiently over time, the
“small number of animals” should
change as well. Note, however, that
once a particular new animal drug has
been designated for a particular
intended use that has been determined
to be a minor use, the designation and
associated incentives will not be
affected by subsequent changes in drug
market value or published “small
numbers” (see §516.29(h) (21 CFR
516.29(h))).

Further reason for periodic
reevaluation of the “small numbers” is
that either the agency may have

misperceived the current relationship
between development cost, market
value, and the value of the MUMS
minor use incentives, or the animal
pharmaceutical industry’s perception of
the relationship between these factors
sufficient to support drug development
could change over time.

In any event, as noted previously,
FDA agrees that the “small numbers”
should be periodically reevaluated and
intends to do so. FDA will update the
numbers through proposed rulemaking,
as warranted, based on the results of the
reevaluation.

(Comment 3) Two comments
suggested that FDA not implement the
proposal at all and that the agency make
minor use determinations on a case-by-
case basis.

(Response) The agency began making
minor use determinations “on a case-by-
case basis” in the absence of published
“small numbers”” over 3 years ago, but
found that it could not equitably do so
without establishing a standard against
which to assess the individual cases.

The agency had no reasonable basis to
establish different small numbers for the
same intended use depending upon the
relative efficiency of each sponsor’s
drug development processes. Nor could
it determine any practical basis to
equitably establish a different small
number for every intended use based on
perceived potential drug market value
for each of those uses.

As explained in the preamble to the
March 2008 proposed rule, the agency
determined that the most equitable
means of establishing the small number
for each major companion animal
species was to use the best available
information regarding the relationships
between the number of animals eligible
to be treated, the potential value of drug
treatment for those animals, and the cost
of animal drug development to establish
a single small number for each major
species that would apply for all new
animal drugs. Evaluating the
relationship between these factors on a
case-by-case basis would require
sponsors to divulge, and the agency to
assess, information regarding the cost of
development of specific animal drugs.
Sponsors are reluctant to share such
information with the agency.

Small numbers for major food animal
species were established on a different
basis and this process is discussed in
response to comment 11 of this
document.

Additionally, making one small
number for each major species publicly
available permits sponsors to
independently assess, early in the drug
development process, the likelihood
that particular potential intended uses
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will qualify as minor uses and plan drug
development accordingly.

(Comment 4) Two comments
indicated that obtaining epidemiological
data on animal disease prevalence is
“difficult to impossible” or “almost
impossible” to obtain. One comment
was apparently made as a basis for
arguing against the establishment of
small numbers, and the other for the
purpose of requesting information
regarding how such information might
be obtained.

(Response) The agency indicated in
the preamble to the 2005 proposed
designation regulation that, in order to
document minor use status, sponsors
needed to provide an estimate of the
number of animals eligible to be treated
for a particular intended use per year
(70 FR 56394 at 56400, September 27,
2005). We acknowledged at that time
that such information ““is not readily
available for uncommon animal diseases
or conditions.” Nevertheless, there is
clearly no way to determine whether the
population of animals eligible to be
treated for a given disease or condition
meets the statutory standard of a small
number of animals without determining
the number of animals eligible to be
treated in the first place.

Whether the agency determines that
the population of animals eligible to be
treated is a small number by means of
applying the objective standard used in
this regulation, or by means of some
undefined subjective process applied on
a case-by-case basis, it does not alter the
need to know, in the first place, the
number of animals subject to the
intended use under consideration.

Fortunately, based on our experience
in reviewing requests for minor use
determination up to this point, it has
not been as difficult as expected to
obtain sufficient information to
determine whether an indication
qualifies as a minor use. In fact, of the
designation requests involving non-
aquatic species, most have involved
minor use in major species. Of these
designation requests, more have been
granted for minor use in major species
than for minor species. Thus, it has
routinely proven possible to gather the
needed information regarding animal
disease occurrence, and this information
has been sufficient to support
determinations that an intended use
actually is a minor use. FDA, therefore,
does not agree with the comments that
it is “almost impossible” to obtain such
information.

With respect to the comment that
requested information on how to obtain
such information, most of the
determinations of minor use made by
FDA to this point have been based on

a compilation of information available
in the veterinary literature. In some
cases, this information was augmented
with unpublished information available
from databases containing information
on the rate of occurrence of animal
diseases, or the results of surveys of
appropriate veterinary experts
conducted by sponsors or other (third)
parties. In at least one case, the
determination was based almost
exclusively on a sponsor-initiated
survey of veterinary experts conducted
in accordance with sound statistical
practices.

(Comment 5) One comment suggested
that FDA should support conditional
approval and exclusivity to the greatest
extent possible even when the number
of animals involved exceeds a small
number.

(Response) While we appreciate the
commenter’s position with respect to
the maximization of the minor use
incentives, the MUMS Act limits the
incentives associated with the
development of drugs intended for
minor use in major species to intended
uses involving a “small number of
animals.” This statutory restriction
prevents FDA from extending MUMS
Act provisions to indications in major
species that exceed the “small number”
restriction.

(Comment 6) One comment stated
that FDA should not provide an
incentive to develop any animal drug
product intended for use in industrial
aquaculture or agribusiness.

(Response) The MUMS Act does not
contain any language excluding
“agribusiness” from the incentives of
the MUMS Act. The incentives are
available to all minor uses in major
species, including food-producing
animals, with the exception of
genetically engineered animals.
Industrial aquaculture, referred to by the
commenter, deals entirely with minor
species and minor species are outside
the scope of this regulation.

Just as the agency could not ignore a
statutory restriction in response to the
previous comment, FDA cannot exclude
“agribusiness” from the MUMS Act
provisions in response to this comment
when such a restriction does not appear
in the statutory language.

(Comment 7) One comment stated
that the preamble to the March 2008
proposed rule implies that the purpose
of the limitation of minor use to a small
number of animals is to prevent wider
use and that this contradicts a statement
made in the response to a comment on
the 2005 proposed designation
regulation, which the commenter
summarized as “the purpose (of
defining a subset of a major species

which may have a particular disease or
condition) is not to prevent a drug with
MUMS approval for disease A from
being used in disease B or C.”

(Response) When Congress expressed
concern regarding the prevention of
“wider use” of minor use animal drugs
it was in the context of defining the
“small number of animals” for which a
minor use new animal drug may be
intended if such drug were to qualify for
MUMS Act incentives (see S. Rept. 108—
226 at 12—13). The intended use of a
new animal drug is the particular use
for which an animal drug sponsor
intends that it be used as determined
through various means, including
statements in the labels and labeling.
The cited response to a comment on the
2005 proposed designation regulation
dealt with the provision to permit
sponsors to decrease the number of
animals eligible to be treated by a given
drug by the subset of animals for which
treatment would be medically
inappropriate. In trying to clarify this
provision, the agency stated what the
provision did not do. FDA did not
intend to require a sponsor to
demonstrate that the drug at issue could
not be administered for a use other than
the intended use for which a minor use
determination was being sought. FDA’s
intent was for the MUMS incentives to
be available for drug products for
labeled intended uses involving a small
number of animals.

In the agency’s judgment, because
neither the “wider use” concept
articulated by Congress nor the specific
provision of the 2005 proposed
designation regulation just discussed
were intended to involve any use of an
animal drug beyond the scope of its
intended use, the agency’s statements in
the recent preamble to the March 2008
proposed rule and in the cited response
to a comment on the 2005 proposed
designation regulation are consistent.

(Comment 8) One comment noted that
the 2007 final designation regulation (72
FR 41010, July 26, 2007) uses the phrase
“* * * total number of animals to
which the drug could potentially be
administered on an annual basis”
whereas the preamble to the March 2008
proposed rule on ‘“‘small numbers” uses
the phrase “* * * eligible to be treated
on an annual basis.” The comment
requested clarification of the meaning of
the phrases and suggested that
something along the lines of “* * *
number of cases * * *” rather than
“* * * pumber of animals likely to be
treated * * *”” would be more
appropriate.

(Response) FDA did not intend any
difference in meaning between the
phrases “* * * eligible to be treated on
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an annual basis” and “total number of
animals to which the drug could
potentially be administered on an
annual basis.”

As noted in the preamble to the 2005
proposed designation regulation, there
is a special circumstance involving drug
use in food-producing major species in
which drugs are administered on a herd
or flock basis so that the drug is
administered to animals that do not
have the disease or condition. The 2005
proposed designation regulation takes
note of this special circumstance,
because the phrase “* * * number of
animals to which the drug could
potentially be administered on an
annual basis * * *” is followed by the
phrase “* * * including animals
administered the drug as part of herd or
flock treatment * * *.”

The 2005 proposed designation
regulation needed to capture the special
case of herd or flock treatment as well
as the general principle involved in
establishing the population of animals
to which a drug might be administered
for a particular intended use. As
previously noted, it is this total
population of animals that the agency
relied upon to establish the market
potential on an annual basis for the drug
under consideration and this market
potential, in turn, was a primary factor
in establishing the “small numbers” in
this final rule.

(Comment 9) A related comment
requested clarification of the phrase “on
an annual basis” and suggested that the
phrase should be interpreted to mean
that the small number of animals would
include only new cases of a disease or
condition appearing each year, that is,
what is typically referred to as the
“incidence” of a disease or condition in
any given year rather than the total
number of cases of the disease or
condition existing during the year, that
is, what is typically referred to as the
“prevalence” of the disease or condition
over the course of the year.

(Response) The agency devoted
considerable discussion to this issue in
the preamble to the 2005 proposed
designation regulation. We concluded
that it is the total number of animals, on
an annual basis, eligible to be treated or,
in some circumstances (in accordance
with the previous discussion), the total
number of animals that could
potentially be administered a drug for a
particular intended use (i.e., including
whole herds or flocks that might be
treated) that represents the annual
market potential for an animal drug and,
therefore, it is this population of
animals that is of concern to the agency.
Also, as noted in the preamble to the
2005 proposed designation regulation,

because of the variability in the time
course of diseases and the variability in
life-span of the seven major species of
animals, general application of either of
the terms “prevalence” or “incidence”
would not be particularly helpful (70 FR
56394 at 56397).

Experience gained in reviewing the
veterinary literature in support of
requests for minor use determination
has led to the understanding that there
is considerable inconsistency in how
the terms “incidence” and “prevalence”
are used with respect to the reporting of
estimates of animal disease occurrence.
Therefore, the agency is less concerned
with the formal definitions of
“incidence” and ‘“‘prevalence’ relative
to the way the terms are used in the
context of describing any particular
study or body of information, and more
concerned with the manner in which a
study is performed or information is
captured relative to its ability to
contribute to an estimate of the total
population of animals eligible to be
treated for a given disease or condition
over the course of a year. As a result,
FDA relied upon the total number of
animals “eligible to be treated on an
annual basis” to define “small
numbers” rather than relying on
“incidence” or ‘“‘prevalence” of disease.

(Comment 10) Another related
comment requested clarification of
whether the “small numbers” refer to
the number of ““animals” or the number
of “treatments” on an annual basis.

(Response) The small numbers refer to
the number of animals, not the number
of treatments, on an annual basis.

Depending on the nature of the
disease or condition involved, the
treatment of a given animal could
consist of a single short course of
treatment or could require repeated
administration of a drug over a
significant period of time, potentially
for the entire life of the animal
subsequent to the initiation of
treatment. Each year that an animal with
such a disease or condition lives after
the initiation of treatment, it constitutes
part of the population of animals
eligible for treatment in that year and,
therefore, it is part of the market
potential for the drug (or drugs) with
which it is being treated for that year.

(Comment 11) One comment stated
that the agency should consider turkeys
to be a quasi-minor species, and that in
setting the small number for turkeys the
agency should consider that a much
higher percentage of turkeys are treated
by feed or water on a flock basis than
sheep, which are more commonly
treated on an individual animal basis.

(Response) The MUMS Act defines
turkeys as a major species (section

201(nn) of the FD&C Act). FDA cannot
change that definition without a
statutory change.

With respect to factoring the method
of drug administration into the
comparison between turkeys and sheep
that was utilized to establish the small
number for turkeys, we note that the
agency operated on the assumption that
all of the sheep existing in the United
States in 2004 were eligible to be treated
and further assumed that all of the
sheep going to slaughter in that year had
been treated. Because the assumption
was that 100 percent of sheep going to
slaughter were treated that year,
regardless of the method of drug
administration, the treatment rate could
not have been any higher if the sheep
were treated on a flock basis rather than
an individual basis. As a result, the
method of drug administration does not
affect the small number FDA established
for turkeys.

(Comment 12) One comment stated
that many compounds that could be
developed for a small number of
companion animals are likely to be
“specialty compounds” and/or new
classes of drugs that are likely to have
substantially higher development costs
than the estimate provided in the March
2008 proposed rule, and that, therefore,
the agency should utilize an estimated
development cost for minor use new
animal drugs of $25 million rather than
$15 million.

(Response) While development costs
for some minor use new animal drugs
could exceed the $15 million estimate
utilized by the agency in the process of
establishing small numbers, we note
that the estimates of development costs
for companion animal drugs provided
by the animal pharmaceutical industry
itself generally fall in the range of $10
million to $20 million with a number of
estimates as low as $5 million (Ref. 1).
There is no evidence to show that the
development of “specialty compounds
and/or new classes of drugs” is unique
to minor uses. Moreover, the industry’s
estimate of its development costs for
companion animal drugs did not
capture an estimate as high as $25
million even in its overall range of
development costs. This indicates that a
development cost for a companion
animal drug as high as $25 million
would be unusual.

In addition, we note that drugs that
could be developed for relatively rare
conditions in animals are often also
under development, or have already
been developed, for similar or related
conditions in humans so that the
relative infrequency of an intended drug
use in animals may not correlate with a
higher than usual development cost.
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Therefore, the agency determines that
there is currently no convincing
information available to support
increasing its estimate of companion
animal drug development cost, but will
periodically reexamine this estimate
along with others supporting the
establishment of small numbers for
major companion animal species to
determine whether the small numbers
need to be revised.

(Comment 13) One comment stated
that the agency’s estimate of $10 million
for third-year sales of a companion
animal drug was too high for a minor
use drug, and that the figure should be
lowered to $3 million.

(Response) The agency determined
the $10 million figure on the basis of
animal drug marketing principles
provided by outside experts in the
development of animal drugs (Ref. 1).
As noted in the preamble to the March
2008 proposed rule, one of those basic
principles was that, taking into
consideration the current animal drug
development incentives associated with
exclusivity under the Generic Animal
Drug and Patent Term Restoration Act,
a sponsor would need to perceive a
potential third-year market value for an
animal drug equivalent to the
development cost of the drug in order to
pursue development (73 FR 14411 at
14413). The agency received no
comments that contradicted the validity
of this basic principle.

The agency also relied on the
principle that the 7 years of exclusive
marketing rights provided to MUMS
drugs “provides a sponsor an
opportunity to lower its perception of
an acceptable ‘going’ market value to
support drug development because the
sponsor has longer to recoup
development costs without
competition” (73 FR 14411 at 14413).
Again, the agency received no
comments opposing the validity of this
basic principle.

The agency then applied these two
principles to estimate that the
quantitative effect of the additional 2
years of exclusivity associated with the
approval of a designated minor use drug
was to lower the perceived third-year
drug market value needed to support a
decision to develop a drug by about one-
third (73 FR 14411 at 14413). The
agency received no comments opposing
the validity of the general conclusion
drawn from the application of the basic
principles noted in the previous
paragraphs.

The figure of $10 million as the
perceived third-year market necessary to
support the development of a drug with
a $15 million development cost is
simply the result of applying the general

conclusion to a reasonable estimate of
the development cost of a companion
animal drug.

The implication in the comment that
many companion animal drugs have
been developed in the past for intended
uses whose third-year market values
were less than the agency’s $10 million
estimate could be interpreted in a
number of ways, including the
following: That the development cost
for the drugs was less than $10 million;
that the sponsors involved were willing
to accept a return on investment lower
than a third-year market equal to
development costs when they made the
decision to develop the drugs; and/or
that actual market values routinely fail
to achieve the potential market value
perceived by sponsors, on the basis of
which sponsors decide to develop
drugs.

Of these possible interpretations, the
latter appears the most improbable,
because it is unlikely that animal drug
sponsors could survive the economic
consequences of routinely failing to
accurately predict potential markets.
The other two possibilities appear to
support a conclusion that the agency
may have overestimated drug
development cost and/or the perceived
return on investment needed to support
animal drug development.

Therefore, the implication that third-
year market values less than $10 million
have routinely supported animal drug
development in the past (in the absence
of the MUMS incentives), argues in
favor of decreasing estimated drug
development cost or decreasing the
estimated 1:1 relationship between
development cost and perceived third-
year market value (absent the value of
MUMS exclusivity) that the agency
assumed was needed to support animal
drug development. This would lead to
a decrease in the estimated size of the
population of animals eligible to be
treated that is needed in order to
provide a market value sufficient to
supﬁort drug development.

The agency notes in passing that the
comment stating that the agency’s
estimate of third-year market value
needed to support companion animal
drug development was too high tends to
contradict the preceding comment
(comment 12 of this document) which
argued that the agency’s proposed
estimate of companion animal drug
development cost for a minor use was
too low. More significantly, no
comments provided evidence to support
decreasing either the proposed estimate
of companion animal drug development
cost or of the 1:1 relationship between
development cost and perceived market
value (absent the value of MUMS

exclusivity) that the agency assumed
was needed to support animal drug
development. However, the agency will
periodically reexamine these estimates
along with others supporting the
establishment of small numbers for
major companion animal species based
on newly available information
regarding drug development costs and
other factors to determine whether the
small numbers need to be revised.

(Comment 14) One comment stated
that production costs would be
relatively higher for drugs intended for
the small number of animals associated
with minor use because such drugs lack
the economy of scale associated with
the production of drugs intended for
larger numbers of animals.

(Response) While it is possible that
production costs could be a determining
factor in the decision to develop a
particular drug product for a particular
minor use, it appears that many other
factors are considerably more important
in determining the price of a drug
product and, therefore, its market value,
and that differences in cost associated
with scale of production would rarely
be the determining factor in the decision
to develop a drug for a minor use (Ref.
2).

Thus far, sponsors seeking minor use
determinations have not expressed
concern to FDA regarding the effect of
limited market size on the cost of drug
production.

Therefore, the agency is not
convinced that, in general, the potential
impact of this factor is sufficient in itself
to prevent the development of animal
drugs for minor uses in accordance with
the small numbers of animals
established by this regulation.

(Comment 15) One comment stated
that, for a variety of reasons, the agency
should consider the drug treatment rate
for minor uses in companion animals to
be 25 percent rather than 50 percent.

(Response) A number of independent
sources appear to agree that a reasonable
estimation of the treatment rate for
companion animals is on the order of 50
percent (Ref. 3). The comment does not
appear to take exception to this as a
general estimate of companion animal
treatment rate, but argues that it is too
high for ‘“‘a rare condition * * *
especially in the first years of a new
drug’s availability”” because “many of
these conditions have a poor prognosis
or occur in older pets for which the
owner is more likely to do nothing or
consider euthanasia” and that the
utilization of a drug for a minor use is
“likely to be slower due to higher cost,
limited distribution, and less
promotion” than for a major use.
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The agency believes that a companion
animal owner’s decision to treat has a
great deal to do with the seriousness of
the disease or condition involved, the
cost of treatment, and the emotional
value of a pet, and has relatively little
to do with the rarity of the disease or
condition warranting treatment. There is
no reliable information to conclude that
the treatment rate of a rare disease
would be routinely lower than the
treatment rate of a common disease,
simply on the basis that it is rare.

Based on FDA'’s experience with
minor use determinations thus far, the
agency believes that a primary
characteristic of the drugs pursued for
minor uses in animals under the
incentives provided by the MUMS Act
will be for uses where there is a long-
established need for treatment and no
legally available, practical, or affordable
treatment option. Because these
intended uses most often involve
diseases or conditions that are relatively
serious and that result in considerable
animal suffering, in the absence of legal,
practical, safe and effective treatment
options an animal owner might turn to
euthanasia. However, if an effective
treatment were available these are the
kinds of diseases and conditions that
animal owners would be inclined to
treat once a definitive diagnosis was
made, irrespective of the frequency of
occurrence of the disease or condition
in the population (see the results of the
surveys cited in the following
paragraphs).

Under these circumstances, the
factors most likely to affect an animal
owner’s decision to treat are the pet’s
perceived value, the cost of treatment,
and the potential effects, positive and
negative, of treatment. In any particular
case in which a veterinarian concludes
that the risks associated with treatment
outweigh the benefits, the appropriate
course of action would be a
recommendation of no treatment or
euthanasia (depending on the prognosis
for an untreated animal). This would be
true regardless of the cost of the
treatment or whether the disease or
condition is rare or common. When a
veterinarian concludes that the benefits
of treatment outweigh the risks,
depending upon the nature of the
treatment recommended, the animal
owner is faced with a decision that
could very well depend upon the cost
of treatment relative to the prognosis.

Therefore, the agency gathered
considerable information relating to the
willingness of companion animal
owners to treat serious (significantly
debilitating or life-threatening, if
untreated) diseases or conditions in
their pets in the process of estimating

both practical drug treatment values and
the likelihood of treatment. The agency
found the following:

A 1999 report commissioned by the
American Veterinary Medical
Association, the American Animal
Hospital Association, and the
Association of American Veterinary
Medical Colleges (Ref. 4) states that:

e Pet owners say they would pay
$688 for a 75 percent chance of
successfully treating their pet and $356
for only a 10 percent chance of a
successful treatment.

e Pet owners say they would pay an
average of $1,042 to keep their favorite
pet (dog) from dying and $657 to keep
their favorite pet (cat) from dying.

e Horse owners would pay an average
of $1,827 for a 75 percent chance of
successfully treating their horse and
$828 for a 10 percent chance.

e Horse owners say they would pay
an average of $3,314 to keep their
favorite horse from dying and $2,010 for
their least favorite horse.

A 2002 survey of pet owners by the
American Animal Hospital Association
found that 73 percent of pet owners
would go into debt to provide for their
pet’s well-being and 73 percent would
spend from $1,000 up to any amount in
a life-threatening situation (Ref. 1).

A 2003 survey of veterinarians by
DVM Magazine found that, among
companion animal practitioners, the
cost at which a majority of pet owners
would refuse treatment was just under
$1,100, and that 26 percent of pet
owners would treat regardless of price
and an additional 34 percent would
treat in accordance with all of the
veterinarian’s recommendations (Ref. 5).

A 2005 survey of pet owners by Hartz
Mountain found that 32 percent said
that money was no object when it came
to their pet’s health (Ref. 6).

These surveys demonstrate that
companion animal owner willingness to
care for their animals regardless of cost
has increased over time, and may have
continued to increase since the surveys
noted in the previous paragraphs. Given
this information, it is difficult to
conclude that cost alone would decrease
treatment rates for serious diseases or
conditions below the estimate of 50
percent proposed by the agency.

With respect to the comment that
treatment rate would be negatively
influenced by the lack of awareness of,
or simply the lack of availability of, a
drug once it was developed, approved,
and marketed, due to limited promotion
or distribution, we note again that many
minor uses involve conditions or
diseases for which no practical and legal
treatment options exist and for which
effective treatments may have been

desired by veterinarians for years.
Under such circumstances, it should not
take a significant effort to either inform
veterinarians of the availability of a drug
for such a disease or condition or to
convince them of the need for it.

Therefore, the agency determines that
there is currently no reliable evidence to
support decreasing the proposed
estimate of drug treatment rate for minor
uses in companion animals, but will
periodically reexamine this estimate
along with others supporting the
establishment of small numbers for
major companion animal species to
determine whether the small numbers
need to be revised.

(Comment 16) One comment stated
that a manufacturer receives
approximately 25 percent of the actual
cost paid by an animal owner for drug
treatment, that the rest goes to those
involved in drug distribution up to the
point of treatment, and, therefore, that a
more appropriate drug treatment value
for dogs would be $100 rather than
$350.

(Response) The $350 referenced by
the comment represents the agency’s
estimate of the drug treatment value to
the manufacturer for a product intended
for use in dogs in order to justify drug
development for an uncommon, but
serious condition—with the
understanding that the price to the
animal owner would be significantly
higher.

While there may be circumstances
under which a manufacturer would
receive only 25 percent of the actual
cost paid by an animal owner for drug
treatment, the agency does not agree
that 25 percent represents the typical
manufacturer share of the cost to an
animal owner for new animal drugs of
the kind that are likely to qualify for
minor use status.

The manufacturer’s price for a new
animal drug product and the subsequent
prices of those involved in the
distribution of the product to the animal
owner are significantly affected by a
number of factors including the nature
of the drug involved, the significance of
the intended use of the product, the
availability of alternative products for
the intended use, and ultimately by the
amount that animal owners are willing
to pay to treat their animals for
particular intended uses (see the results
of the surveys cited in the response to
the previous comment).

Based on the information available to
the agency, a more typical example of
pricing for a product with an intended
use in dogs that would qualify for minor
use status would be about $350 from a
manufacturer to a distributor, $440 from
a distributor to a veterinarian, and $880
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from a veterinarian to an animal owner.
Thus the manufacturer would receive
approximately 40 percent of the cost of
the drug to the animal owner. However,
for expensive drugs veterinarians may
be willing to decrease their price from
the routine 200 percent of their cost to
something on the order of 135 to 150
percent which would result in a price to
the animal owner of about $590 to $660.
In this case, the manufacturer would
receive approximately 50 to 60 percent
of the cost of the drug to the animal
owner (Ref. 2).

As explained in response to comment
15 of this document, even a final drug
price of $880 would likely be acceptable
to most dog owners for the treatment of
a serious condition.

The information available to the
agency, as cited previously, does not
support the comment’s assertion that
manufacturers receive only 25 percent
of the final cost to the animal owner of
a new animal drug. However, FDA will
periodically reexamine this estimate to
determine whether the small numbers
need to be revised.

III. Legal Authority

FDA'’s authority for issuing this final
rule is provided by the MUMS Act
(section 571 of the FD&C Act et seq. (21
U.S.C. 360ccc et seq.)). When Congress
passed the MUMS Act, it directed FDA
to publish implementing regulations
(see 21 U.S.C. 360ccc note). In the
context of the MUMS Act, the statutory
requirements of section 573 of the FD&C
Act (21 U.S.C. 360ccc-2), along with
section 701(a) of the FD&C Act (21
U.S.C. 371(a)) provide authority for this
final rule. Section 701(a) authorizes the
agency to issue regulations for the
efficient enforcement of the FD&C Act.

IV. Analysis of Economic Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is not a
significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small

entities. Because the final rule is only
expected to slightly reduce the
administrative effort of “minor use”
requestors while imposing no additional
costs, the agency certifies that the final
rule would not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘‘any rule that
includes any Federal mandate that may
result in the expenditure by State, local
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $133
million, using the most current (2008)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

FDA previously published both a
proposed rule and final rule on the
MUMS designation system. Each of
these publications included analyses of
the expected economic impacts of the
creation and administration of the
MUMS designation system as required
by the Executive order and two statutes
mentioned in the previous paragraphs.
The 2007 final designation regulation
presented estimates of the annual costs
of the MUMS designation system of
about $65,000 annually. Additionally,
the 2007 final designation regulation
provided some discussion of, but was
not able to quantify, the expected
benefits of the regulation.

The 2007 final designation regulation
included a statement that FDA would
address the issue of establishing a
definition of “small number of animals”
in a future rulemaking. In the March
2008 proposed rule, FDA proposed a
specific “small number of animals” for
each of the seven major animal species
as defined by the MUMS Act, based on
the data and analysis described in its
preamble.

The March 2008 proposed rule, which
this rule finalizes, sets an upper limit on
the number of animals of each of the
seven major animal species for which a
request for designation could be made
under the “minor use” provisions of the
2007 final designation regulation. When
proposing the rule, FDA did not have
any additional information to show that
the proposed threshold numbers would
significantly affect the expected number
of MUMS designation requests that are
received by the agency each year. The
definition of a “small number” of each

of the seven major species reduces the
ambiguity for “minor use’ requestors.
Additionally, the rule provides for a
small reduction in administrative effort
by “minor use” requestors who are no
longer required to provide additional
information on potential markets and
drug development costs due to the
proposed removal of § 516.21(c) (21 CFR
516.21(c)).

FDA did not receive any comments
pertaining to the analysis of impacts
section of the March 2008 proposed
rule. Further, FDA has not made any
substantive changes to this final rule
that would require significant changes
to the assumptions used, and
conclusions reached, in the impacts
section of the March 2008 proposed
rule. As such, FDA retains its impacts
analysis of the March 2008 proposed
rule for this final rule. FDA has
determined that the final rule would not
impose any additional costs or provide
any further health benefits beyond those
contained in the 2007 final designation
regulation.

V. Paperwork Reduction Act of 1995

This final rule does not contain new
information collection provisions that
would be subject to review by the Office
of Management and Budget (OMB),
under the Paperwork Reduction Act of
1995 (the PRA) (44 U.S.C. 3501-3520).

Title: Setting ““‘Small Numbers of
Animals” for Determining Minor Use

Description: This final rule revises the
minor use provisions of 21 CFR part
516, subpart B. Part 516 contains the
implementing regulations for the MUMS
Act and subpart B contains the
designation provisions for minor use
and minor species new animal drugs.
Currently, requests for minor use
designation are considered on a case-by-
case basis by the agency under a
regulation (§516.21) requiring that
product-specific financial information
supporting minor use status be included
in the request. In order to further define
minor use, this rule provides seven
threshold “small numbers of animals,”
one for each major species, based on
industry-wide economic or animal
production data. With these numbers in
place, drug sponsors requesting minor
use designation will no longer be
required to submit the confidential
product-specific financial information
described in § 516.21(c). Therefore, the
reporting burden for minor use
designation, as currently required in
§516.20(b)(7), will be somewhat lower.
However, we anticipate that many
requests for designation will be for
minor species, not minor use, and
furthermore, the current requirement for
financial information is only one part of
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a request for designation, therefore, the
total paperwork burden currently
assigned to § 516.20 will not be affected
significantly.

This final rule also refers to
previously approved collections of
information found in FDA regulations.
These collections of information are
subject to review by OMB under the
PRA. The collections of information in
§516.20 have been approved under
OMB control number 0910-0605.

VI. Environmental Impact

We have carefully considered the
potential environmental impacts of this
final rule and determined under 21 CFR
25.30(h) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment, nor an
environmental impact statement is
required.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.
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List of Subjects in 21 CFR part 516

Administrative practice and
procedure, Animal drugs, Confidential
business information, Reporting and
recordkeeping requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 516 is
amended as follows:

PART 516—NEW ANIMAL DRUGS FOR
MINOR USE AND MINOR SPECIES

m 1. The authority citation for 21 CFR

part 516 continues to read as follows:
Authority: 21 U.S.C. 360ccc-1, 360ccc-2,

371.

m 2. Amend § 516.3 by alphabetically

adding a new definition to paragraph (b)

as follows:

§516.3 Definitions.
* * * * *

(b) E

Small number of animals means equal
to or less than 50,000 horses; 70,000
dogs; 120,000 cats; 310,000 cattle;
1,450,000 pigs; 14,000,000 turkeys; and
72,000,000 chickens.

* * * * *

§516.21 [Amended]

m 3. Amend § 516.21 by removing
paragraph (c).

Dated: August 18, 2009.
David Horowitz,
Assistant Commissioner for Policy.
[FR Doc. E9—20553 Filed 8—-25-09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100, 147, and 165
[USCG—2009-0777]
Quarterly Listings; Safety Zones,

Security Zones and Special Local
Regulations

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
issued by the Coast Guard and
temporarily effective between January
2007 and January 2008, that expired

before they could be published in the
Federal Register. This document lists
temporary safety zones, security zones,
and local regulations, all of limited
duration and for which timely
publication in the Federal Register was
not possible.

DATES: This document lists temporary
Coast Guard rules between 8 January
2007 and 30 January that became
effective and were terminated before
they could be published in the Federal
Register.

ADDRESSES: The Docket Management
Facility maintains the public docket for
this notice. Documents indicated in this
notice will be available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building, Ground
Rloor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: For
questions on this notice contact Yeoman
First Class Denise Johnson, Office of
Regulations and Administrative Law,
telephone (202) 372-3862. For questions
on viewing, or on submitting material to
the docket, contact Ms. Angie Ames,
Docket Operations, telephone 202—-366—
5115.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs within their
jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities
and may also describe a zone around a
vessel in motion. Special local
regulations are issued to enhance the
safety of participants and spectators at
regattas and other marine events.
Timely publication of these rules in the
Federal Register is often precluded
when a rule responds to an emergency,
or when an event occurs without
sufficient advance notice. The affected
public is, however, informed of these
rules through Local Notices to Mariners,
press releases, and other means.
Moreover, actual notification is
provided by Coast Guard patrol vessels
enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
beginning of the effective period,
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mariners were personally notified of the

contents of these safety zones, security
zones or special local regulations by
Coast Guard officials’ on-scene prior to
any enforcement action. However, the
Coast Guard, by law, must publish in
the Federal Register notice of
substantive rules adopted. To meet this
obligation without imposing undue

and local regulations. Permanent rules

are not included in this list because they

are published in their entirety in the
Federal Register. Temporary rules are
also published in their entirety if
sufficient time is available to do so
before they are placed in effect or
terminated. The temporary rules listed
in this notice have been exempted from

limited scope and temporary
effectiveness.

The following unpublished rules were
placed in effect temporarily during the
period between January 2007 and
January 2008, unless otherwise
indicated.

Dated: August 19, 2009.

expense on the public, the Coast Guard  review under Executive Order 12666, S.G. Venckus,
periodically publishes a list of Regulatory Planning and Review, Chief, Office of Regulations and
temporary safety zones, security zones, because of their emergency nature, or Administrative Law.
3RD QUARTER 2008 LISTING

Docket number Location Type Ef&eacttéve
CGD01-2007-033 South Portland, ME Safety Zones (Parts 147 and 165) .......... 3/31/2007
CGD01-2007-081 Bellport, NY .............. Safety Zones (Parts 147 and 165) .......... 7/14/2007
CGD01-2007-083 Nahant, MA .... Safety Zones (Parts 147 and 165) .......... 7/4/2007
CGD01-2007-087 Point O’ Woods, NY ... Safety Zones (Parts 147 and 165) . 7/1/2007
CGD01-2007-089 Kennebunkport, ME Security Zones (Part 165) .............. 7/1/2007
CGD01-2007-089 Kennebunkport, ME Security Zones (Part 165) .............. 7/1/2007
CGD01-2007-090 Gloucester, MA ............ Safety Zones (Parts 147 and 165) . 7/1/2007
CGD01-2007-106 Point O’ Woods, NY .... Safety Zones (Parts 147 and 165) .......... 8/11/2007
CGD01-2007-107 Sag Habor, NY ............ Safety Zones (Parts 147 and 165) .......... 8/18/2007
CGD01-2007-114 Portland Habor, ME . Safety Zones (Parts 147 and 165) 8/18/2007
CGD01-2007-117 Newburyport, MA ......... Safety Zones (Parts 147 and 165) . 8/4/2007
CGD01-2007-119 Kennebunkport, ME . Security Zones (Part 165) .............. 8/11/2007
CGD01-2007-122 Port Jefferson, NY ......cccovviiiiniiiiiiinee Safety Zones (Parts 147 and 165) .......... 8/20/2007
CGD01-2007-124 Gloucester, MA ..o Safety Zones (Parts 147 and 165) .......... 8/9/2007
CGD01-2007-125 New Haven, CT ....ccccooeiiiriiiieceeecee, Safety Zones (Parts 147 and 165) .......... 7/21/2007
CGD01-2007-128 Revere, MA ... Safety Zones (Parts 147 and 165) .......... 8/18/2007
CGD01-2007-131 Revere, MA ... Safety Zones (Parts 147 and 165) .......... 9/2/2007
CGD01-2007-142 Bayville, NY ..o Safety Zones (Parts 147 and 165) .......... 10/3/2007
CGD01-2007-143 Southold, NY ..cocoiiiiiiiiieeeeeee e Safety Zones (Parts 147 and 165) .......... 10/6/2007
CGD01-2007-144 Boston, MA .......ooiiieen Safety Zones (Parts 147 and 165) .......... 10/19/2007
CGD01-2007-146 New London, CT ....ccoceeevreeeneereneeens Safety Zones (Parts 147 and 165) .......... 10/2/2007
CGD01-2007-147 East Haddam, CT ......ccccevvieninienenee, Safety Zones (Parts 147 and 165) .......... 10/6/2007
CGD01-2007-149 New London, CT ....ccoceevereeiineceneeene Safety Zones (Parts 147 and 165) .......... 10/16/2007
CGD01-2007-154 Salem, MA .. Safety Zones (Parts 147 and 165) .......... 10/31/2007
CGD01-2007-159 Patchogue, NY .....ccocooiiiniiiiinieecee Safety Zones (Parts 147 and 165) .......... 11/18/2007
CGD01-2007-160 Patchogue, NY .....cccooiiiiniiiiineeeeee Safety Zones (Parts 147 and 165) .......... 11/18/2007
CGD05-2007-027 Clarksville, TN ..ooiiiiiieeeeeeeiees Safety Zones (Parts 147 and 165) .......... 10/2/2007
CGD05-2007-036 Wilmington, NC ... Safety Zones (Parts 147 and 165) .......... 3/25/2007
CGD05-2007-041 Manasquan, NJ ......cccceeeeiieeeeee e Safety Zones (Parts 147 and 165) .......... 4/19/2007
CGD05-2007-044 Hampton, VA ..., Special Local Regulations (Part 100) ...... 8/10/2007
CGD05-2007-054 Jamestown Island, VA ... Security Zones (Part 165) .......ccccceeueenee. 5/3/2007
CGD05-2007-057 Hampton, VA ..., Security Zones (Part 165) .............. 5/13/2007
CGD05-2007-064 Hampton, VA ..., Safety Zones (Parts 147 and 165) . 7/9/2007
CGD05-2007-067 Washington, DC .........cccevivveninieneneee Security Zones (Part 165) .............. 7/20/2007
CGD05-2007-068 Baltimore, MD ........cccoooiiiiiiiic, Safety Zones (Parts 147 and 165) . 7/3/2007
CGD05-2007-073 Clarksville, TN ....oociiiiieiee e Safety Zones (Parts 147 and 165) 7/21/2007
CGD05-2007-076 Charles County, MD ........cccovviiiiniiiiiies Safety Zones (Parts 147 and 165) . 7/27/2007
CGD05-2007-078 Annapolis, MD .......cccoooviriiiiieieeee Security Zones (Part 165) .............. 7/27/2007
CGD05-2007-079 Cape Charles, VA ..o Safety Zones (Parts 147 and 165) . 8/5/2007
CGD05-2007-080 Washington, DC ........cccoooieieiiienieeiees Security Zones (Part 165) .............. 9/23/2007
CGD05-2007-082 Hopewell, VA ..o Safety Zones (Parts 147 and 165) . 9/1/2007
CGD05-2007-086 Virginia Beach, VA ... Safety Zones (Parts 147 and 165) 9/29/2007
CGD05-2007-091 Delaware Canal, MD .......cccccevvveeevnnens Safety Zones (Parts 147 and 165) 9/8/2007
CGD05-2007—-096 Morehead City, NC ......cccoceeviniiiiiiiiens Safety Zones (Parts 147 and 165) 9/26/2007
CGD05-2007-097 Alexandria Channel, DC ..........cccccveeunen. Safety Zones (Parts 147 and 165) . 10/2/2007
CGD05-2007-102 Talbot County, MD ......ccoooeriiiiricieneene Security Zones (Part 165) .............. 10/20/2007
CGD05-2007-103 Portsmouth, VA ..o Security Zones (Part 165) .............. 10/17/2007
CGD05-2007-104 Alexandria Channel, DC ..........cccccovneenee. Safety Zones (Parts 147 and 165) 10/30/2007
CGD05-2007-105 Talbot County, MD ......c.coviiviiiiiiieeeene Security Zones (Part 165) .......ccccecueenee. 10/20/2007
CGD05-2007-106 Washington, DC .........cccevivveieneeieneee Security Zones (Part 165) .............. 10/23/2007
CGD05-2007-110 Baltimore, MD .....cccceeviieeeie e Safety Zones (Parts 147 and 165) . 11/2/2007
CGD05-2007-112 Fairfax County, VA ..o Security Zones (Part 165) .............. 11/7/2007
CGD05-2007-114 Virigina Beach, VA ... Safety Zones (Parts 147 and 165) . 11/14/2007
CGD05-2007-115 Washington, DC .........cccevivveieneeieneee Safety Zones (Parts 147 and 165) 11/9/2007
CGD05-2007-117 Alexandria Channel, DC ..........ccccccveeunen. Safety Zones (Parts 147 and 165) . 12/5/2007
CGD05-2007-118 Annapolis, MD .......ccccciiiiiiiiiieeee Security Zones (Part 165) .............. 11/27/2007
CGD05-2007-500 NOTKfOIK, VA ..o Safety Zones (Parts 147 and 165) .......... 9/1/2007
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CGD07-2007-024 Ft. Lauderdale, FL ........ccccoeiiiniiiiieinee Special Local Regulations (Part 100) ...... 5/4/2007
CGD07-2007-209 Savannah, GA ... Special Local Regulations (Part 100) ...... 11/3/2007
CGD07-2007-227 Horry County, SC ...ooooiiiiiiieeeeeee Safety Zones (Parts 147 and 165) .......... 10/8/2007
CGD09-2006—-079 Bayfield, WI .......ccoeiiiiiiiiceeeece, Safety Zones (Parts 147 and 165) .......... 7/4/2007
CGD09-2006—-080 Duluth, MN ..., Safety Zones (Parts 147 and 165) .......... 7/4/2007
CGD09-2007-022 Webster, NY ..o Safety Zones (Parts 147 and 165) .......... 5/26/2007
CGD09-2007-024 Alexandria, NY ......cccooiiiiiiieiee e Safety Zones (Parts 147 and 165) .......... 5/22/2007
CGD09-2007-032 Neebish Island, Ml ........cccoceeiiiiiniiien, Safety Zones (Parts 147 and 165) .......... 5/24/2007
CGD09-2007-048 Sodus Point, NY ..o Safety Zones (Parts 147 and 165) .......... 7/3/2007
CGD09-2007-049 Baldwinsville, NY ..o, Safety Zones (Parts 147 and 165) .......... 7/6/2007
CGD09-2007-053 Brewerston, NY ......ccccoviiiiiiiiiie, Safety Zones (Parts 147 and 165) .......... 7/3/2007
CGD09-2007-056 Toledo, OH ...ocoiiiiceeeeeee Safety Zones (Parts 147 and 165) .......... 6/30/2007
CGD09-2007-063 Detroit, Ml ..o, Safety Zones (Parts 147 and 165) .......... 6/24/2007
CGD09-2007-064 Port Detroit Zone Safety Zones (Parts 147 and 165) .......... 6/1/2007
CGD09-2007-066 Toledo, OH .............. Safety Zones (Parts 147 and 165) .......... 6/23/2007
CGD09-2007-067 Port Detroit Zone .. Safety Zones (Parts 147 and 165) .......... 7/1/2007
CGD09-2007-068 Green Bay, WI ................ Safety Zones (Parts 147 and 165) .......... 7/4/2007
CGD09-2007-070 Port Buffalo Zone, NY .....cccoevvieviiiieeees Safety Zones (Parts 147 and 165) .......... 7/1/2007
CGD09-2007-075 Tonawanda, NY ......cccccoininiieniineeneene Safety Zones (Parts 147 and 165) .......... 7/4/2007
CGD09-2007-086 Lorain, OH Safety Zones (Parts 147 and 165) .......... 8/26/2007
CGD09-2007-096 Erie, PA ...... Safety Zones (Parts 147 and 165) .......... 8/11/2007
CGD09-2007-104 Erie, PA ... Safety Zones (Parts 147 and 165) .......... 8/19/2007
CGD09-2007-105 Sault Ste. Marie, Ml ......cccoocvevirieiineee Safety Zones (Parts 147 and 165) .......... 8/1/2007
CGD09-2007-107 Caseville, Ml ..o Safety Zones (Parts 147 and 165) .......... 8/16/2007
CGD09-2007-111 Bay City, Ml ............. Safety Zones (Parts 147 and 165) .......... 8/11/2007
CGD09-2007-112 St. Clair Shores, Ml . Safety Zones (Parts 147 and 165) .......... 8/11/2007
CGD09-2007-113 Algonac, Ml .............. Safety Zones (Parts 147 and 165) .......... 8/18/2007
CGD09-2007-120 Grand Island, NY .......cccoooiiiiiiiiiiiees Safety Zones (Parts 147 and 165) .......... 9/8/2007
CGD09-2007-124 Milwaukee, WI ..., Safety Zones (Parts 147 and 165) .......... 10/14/2007
CGD09-2007-125 Harsens Island, Ml ... Safety Zones (Parts 147 and 165) 10/20/2007
CGD13-2007-005 Portland, OR ............ Safety Zones (Parts 147 and 165) . 1/23/2007
CGD13-2007-010 Puget Sound, WA .... Security Zones (Part 165) .............. 3/9/2007
CGD13-2007-021 Portland, OR ............ Safety Zones (Parts 147 and 165) . 7/4/2007
CGD13-2007-022 Tacoma, WA ............ Safety Zones (Parts 147 and 165) .......... 7/4/2007
CGD13-2007-023 Puget Sound, WA ... Safety Zones (Parts 147 and 165) .......... 6/29/2007
CGD13-2007-030 Olympia, WA ............ Safety Zones (Parts 147 and 165) .......... 9/2/2007
CGD13-2007-033 Puget Sound, WA .... Safety Zones (Parts 147 and 165) .......... 9/7/2007
CGD13-2007-034 Seattle, WA ..o Safety Zones (Parts 147 and 165) .......... 9/14/2007
CGD13-2007-035 Neah, WA ... Safety Zones (Parts 147 and 165) .......... 9/10/2007
CGD13-2007-037 Portland, OR .. Security Zones (Part 165) .............. 9/19/2007
CGD13-2007-040 Portland, OR ...... Safety Zones (Parts 147 and 165) . 10/9/2007
CGD13-2007-041 Portland, OR ...... Security Zones (Part 165) .............. 10/23/2007
CGD13-2007-042 Portland, OR .....ccoeeeeeeee s Safety Zones (Parts 147 and 165) .......... 10/17/2007
CGD13-2007-043 Portland, OR ......cocoiiiiiiieeeeeeeee Safety Zones (Parts 147 and 165) .......... 10/21/2007
CGD13-2007—-044 .....cccvieieeiiieieeieeieen Elliott Bay, WA ..o Security Zones (Part 165) .......cc.cceceeenee. 10/31/2007
CGD13-2007-045 .....coccevieierieieeeeneene Elliott Bay, WA ..o Security Zones (Part 165) .........ccccecveeene 11/1/2007
CGD13-2007—-046 .....cccvvrreeireenieerieeienns Elliott Bay, WA ..o Security Zones (Part 165) .......cc.cceceeenee. 11/2/2007
CGD13-2007-047 ...ooveireereieeienieeeeneeene Olympia, WA ..o Security Zones (Part 165) ........cccccecveniene 11/5/2007
CGD13-2007-050 ...ccccvvveerieeeiiereeeneeens Portland, OR .....ccoeeeeeeee s Safety Zones (Parts 147 and 165) .......... 11/27/2007
CGD13-2007-050 ....cceevvermreierienieneenienns Portland, OR ......ccoiiiiiiieeeeeeeeee Safety Zones (Parts 147 and 165) .......... 11/29/2007
CGD13-2007—-058 .....ccccvvrireenieeenieerieeinnns Tillamook Bay, OR .......ccccovviiiiiiiieeeee Safety Zones (Parts 147 and 165) .......... 12/24/2007
CGD13-2007-059 ....ccoeverveierreniereeneeenns Puget Sound, WA ... Safety Zones (Parts 147 and 165) .......... 12/30/2007
CGD13-2008-001 ...ceoeeeeereeeeieeeeeeeeees Portland, OR .....ccoeeeeeeee s Safety Zones (Parts 147 and 165) .......... 1/3/2008
CGD13-2008-002 ......ccceeeiueeiiiaiireieaienns Portland, OR .....cccooiiiiiiirieeeeee Safety Zones (Parts 147 and 165) 1/5/2008
CGD13-2008-003 ....cccevveevrreeeirereeeeeaenes Portland, OR .....ccoeeeeeeee s Safety Zones (Parts 147 and 165) . 1/9/2008
CGD13-2008-004 .......ccovvverierieiereeneeenns Puget Sound, WA ... Security Zones (Part 165) .............. 1/23/2008
CGD13-2008-005 .....ccccvvrireerireeieereeeinens Puget Sound, WA ... Safety Zones (Parts 147 and 165) . 1/5/2008
CGD13-2008—-007 ....ooeiuveeiiaiiieiieeieaieaas Portland, OR .....cccooiiiiiiirieeeeee Safety Zones (Parts 147 and 165) 1/22/2008
CGD13-2008-010 ..oceevveeerireeiieeeeeneeens Portland, OR .....ccoeeeeeeee s Safety Zones (Parts 147 and 165) 1/30/2008
CGD13-2008-011 ..ccoiiieiieiiieieeieeiee Portland, OR .....cccooiiiiiiirieeeeee Safety Zones (Parts 147 and 165) . 1/30/2008
COTP Charleston-2007-112 ........cccveenee The Port of Charleston ..........ccccceecvveennnnn Security Zones (Part 165) .............. 5/15/2007
COTP Charleston-2007-114 .................... The Port of Charleston .........ccceceevenenee. Safety Zones (Parts 147 and 165) 7/4/2007
COTP Charleston—-2007-131 .........ccceeeenee Charleston, SC ....oocoeeeeee e, Safety Zones (Parts 147 and 165) 5/25/2007
COTP Charleston—2007-162 ..... Moncks Corner, SC ......cccooevineeiineeiens Safety Zones (Parts 147 and 165) 6/30/2007
COTP Guam—2007-002 ......... Apra Harbor, GU .......ccccvveeeeeee e, Safety Zones (Parts 147 and 165) . 4/10/2007
COTP Honolulu—2008-001 ........ U.S Forces Vessel SBX-1, HI ................. Security Zones (Part 165) .............. 1/11/2008
COTP Jacksonville—2007-005 ... Jacksonville, FL .....ccccovveeiiiieeiee e Safety Zones (Parts 147 and 165) . 1/8/2007
COTP Jacksonville—2007-074 ... New Smyra Beach, FL .......cccoceiineniine Safety Zones (Parts 147 and 165) .......... 6/30/2007
COTP Jacksonville—2007-082 ... Jacksonville, FL .....ccccovveeiiiieeiee e Safety Zones (Parts 147 and 165) .......... 7/4/2007
COTP Jacksonville—2007—-147 ... Orange Park, Flordia .......c.ccccccvvvevineenne Safety Zones (Parts 147 and 165) .......... 7/1/2007
COTP Jacksonville—2007—-180 Port Canaveral, FL ......cccccocveviieieieeees Safety Zones (Parts 147 and 165) .......... 8/4/2007
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COTP Jacksonville—2007—-181 .................. Port Canaveral, FL .......cccceviiiiiiiienee, Safety Zones (Parts 147 and 165 8/8/2007
COTP Jacksonville—2007-186 ... Flager Beach, FL .... Safety Zones (Parts 147 and 165 9/7/2007
COTP Jacksonville—2007-194 .... Fernandina, FL .......c.c......... Safety Zones (Parts 147 and 165 8/18/2007
COTP Jacksonville-2007-217 ... Patrick Air Force Base, FL .. Safety Zones (Parts 147 and 165 9/21/2007
COTP Jacksonville—2007-228 .... Jacksonville Beach, FL ........ Safety Zones (Parts 147 and 165 11/1/2007
COTP Jacksonville—2007-231 .... Cape Canaveral, FL ......... Safety Zones (Parts 147 and 165 11/1/2007
COTP Key West-2007-015 ........ Marathon, FL .......... Safety Zones (Parts 147 and 165 5/20/2007
COTP Key West—2007-063 .. Key Largo, FL ......... Safety Zones (Parts 147 and 165 3/17/2007
COTP LA-LB-2007-001 ...... .... | Pacific Ocean, CA .. Safety Zones (Parts 147 and 165 5/24/2007
COTP LA-LB-2007-009 .......cccoevvrcrrrrenne Los Angeles, CA ..... .... | Safety Zones (Parts 147 and 165 12/9/2007
COTP Lower Mississippi River—2007—-001 | Memphis, TN .......ccccooiiiiiniiiineeeneeene Safety Zones (Parts 147 and 165 1/16/2007
COTP Lower Mississippi River—2007—-002 | Vicksburg, MS ..........cccooiniiiinniiienes Safety Zones (Parts 147 and 165 1/19/2007
COTP Lower Mississippi River-2007-004 | Natchez, MS ..... Safety Zones (Parts 147 and 165 1/25/2007
COTP Lower Mississippi River-2007-005 | Vicksburg, MS ... .... | Safety Zones (Parts 147 and 165 2/2/2007
COTP Lower Mississippi River—2007—-006 | Vicksburg, MS .........cccccoiiiiiiiiniinieennes Safety Zones (Parts 147 and 165 3/15/2007
COTP Lower Mississippi River—2007-010 | Memphis, TN .......cccccriiniiiiiniiereenene Safety Zones (Parts 147 and 165 8/27/2007
COTP Lower Mississippi River-2007-011 | Memphis, TN .... Safety Zones (Parts 147 and 165 8/15/2007
COTP Miami—2007-004 Miami, FL ............ Safety Zones (Parts 147 and 165 3/18/2007
COTP Miami—2007-020 .... Hobe Sound, FL .. Safety Zones (Parts 147 and 165 3/24/2007
COTP Miami—2007-032 .... Miami, FL ... Safety Zones (Parts 147 and 165 2/25/2007
COTP Miami—2007-034 .... Miami, FL ... Safety Zones (Parts 147 and 165 3/24/2007
COTP Miami—2007-040 .... Miami, FL ... Safety Zones (Parts 147 and 165 3/1/2007
COTP Miami—2007-041 .... Miami, FL ... Safety Zones (Parts 147 and 165 3/4/2007
COTP Miami—2007-103 .... Miami, FL ... Safety Zones (Parts 147 and 165) .... 10/27/2007
COTP Miami—2007-109 .... Key Biscayne, FL . Security Zones (Part 165) ................. 4/28/2007
COTP Miami—2007-133 .... Miami, FL ............. Safety Zones (Parts 147 and 165 6/18/2007
COTP Miami—2007-167 .... Miami, FL ... .... | Safety Zones (Parts 147 and 165 7/19/2007
COTP Miami—2007-178 Miami, FL ..o Safety Zones (Parts 147 and 165 8/2/2007
COTP Miami—2007-179 Fort Lauderdale, FL ..., Safety Zones (Parts 147 and 165 8/6/2007
COTP Miami—2007-196 .... Miami, FL ................ Safety Zones (Parts 147 and 165 9/11/2007
COTP Miami—2007-199 .... Fort Pierce, FL .... | Safety Zones (Parts 147 and 165 8/29/2007
COTP Miami—2007-201 Miami, FL ..o Safety Zones (Parts 147 and 165 8/24/2007
COTP Miami—2007-202 Fort Lauderdale, FL ......cccccoooiiniiiiiannne Safety Zones (Parts 147 and 165 8/24/2007
COTP Miami—2007-210 .... Fort Pierce, FL ........ Safety Zones (Parts 147 and 165 9/11/2007
COTP Miami—2007-215 ... Miami, FL ........... Safety Zones (Parts 147 and 165 10/27/2007
COTP Miami—2007-230 .... Miami, FL ... Safety Zones (Parts 147 and 165 10/10/2007
COTP Miami—2007-232 .... Miami, FL ... Safety Zones (Parts 147 and 165 10/6/2007
COTP Miami—2007-241 .... Miami, FL ... Safety Zones (Parts 147 and 165 10/20/2007
COTP Mobile—2007-003 ... Biloxi, MS ................ Safety Zones (Parts 147 and 165 3/24/2007
COTP Mobile—2007-009 ... Orange Beach, AL ...... Safety Zones (Parts 147 and 165 8/11/2007
COTP Mobile—2007-014 ... Pensacola Beach, FL .... Safety Zones (Parts 147 and 165 7/18/2007
COTP Mobile—2007-018 ... Mobile, AL .......ccecueeee Safety Zones (Parts 147 and 165 4/27/2007
COTP Mobile—2007-019 ... Biloxi, MS ... Safety Zones (Parts 147 and 165 4/30/2007
COTP Mobile—2007-021 ... Mobile, AL .. Safety Zones (Parts 147 and 165 5/19/2007
COTP Mobile—2007-022 ... Biloxi, MS ......cccoiiiiiien. Safety Zones (Parts 147 and 165 6/1/2007
COTP Mobile—2007-023 ... Fort Walton Beach, FL ..... Safety Zones (Parts 147 and 165 6/2/2007
COTP Mobile—2007-024 ... Biloxi, MS ......cccoiiiiiien. Safety Zones (Parts 147 and 165 6/1/2007
COTP Mobile—2007-025 ... Biloxi, MS ... Safety Zones (Parts 147 and 165) .... 6/11/2007
COTP Mobile-2007-027 ... Mobile, AL ............... Security Zone (Part 165) ............. 6/21/2007
COTP Mobile—2007-030 ............. Orange Beach, AL .. Safety Zones (Parts 147 and 165 8/18/2007
COTP Morgan City—2007-001 ... Morgan City, LA ...... Safety Zones (Parts 147 and 165 2/8/2007
COTP Morgan City—2007-003 ... Morgan City, LA ... Safety Zones (Parts 147 and 165 2/22/2007
COTP Morgan City—2007-004 .... Amelia, LA ........... Safety Zones (Parts 147 and 165 5/26/2007
COTP Morgan City—2007-005 .... Morgan City, LA ... Safety Zones (Parts 147 and 165 5/26/2007
COTP Morgan City—2007-006 .... Morgan City, LA ... Safety Zones (Parts 147 and 165 7/24/2007
COTP Morgan City—2007-007 .... Morgan City, LA ... Safety Zones (Parts 147 and 165 8/13/2007
COTP Morgan City—2007-011 .... Morgan City, LA ... Safety Zones (Parts 147 and 165 9/26/2007
COTP Ohio Valley—2007-010 ..... Louisville, KY ....... Safety Zones (Parts 147 and 165 4/15/2007
COTP Ohio Valley—2007-011 ..... Huntington, WV .... Safety Zones (Parts 147 and 165 5/12/2007
COTP Ohio Valley—2007-013 ..... Parkersburg, WV ... Safety Zones (Parts 147 and 165 5/20/2007
COTP Ohio Valley—2007-014 ..... Saint Albans, WV . Safety Zones (Parts 147 and 165 6/30/2007
COTP Ohio Valley—2007-015 ..... Clarksville, TN ...... Safety Zones (Parts 147 and 165 3/30/2007
COTP Ohio Valley—2007-016 ..... Metropolis, IL .... Safety Zones (Parts 147 and 165 5/25/2007
COTP Ohio Valley—2007-017 ..... Ashland, KY ......... Safety Zones (Parts 147 and 165 7/2/2007
COTP Ohio Valley—2007-018 ..... South Point, OH ...... Safety Zones (Parts 147 and 165 7/4/2007
COTP Ohio Valley—2007-019 ..... Point Pleasant, WV . Safety Zones (Parts 147 and 165 7/7/2007
COTP Ohio Valley—2007-020 ..... Portsmouth, OH ...... Safety Zones (Parts 147 and 165 7/4/2007
COTP Ohio Valley—2007-021 ..... Evansville, IN ....... Safety Zones (Parts 147 and 165 7/1/2007
COTP Ohio Valley—2007-022 ..... Marrietta, OH .... Safety Zones (Parts 147 and 165 7/14/2007
COTP Ohio Valley—2007-023 ..... .... | Cincinnati, OH ... .... | Safety Zones (Parts 147 and 165 7/7/2007
COTP Ohio Valley—2007-024 ................... Bellevue, KY .....ooiiiiiiiiieeeeceen Safety Zones (Parts 147 and 165 7/14/2007
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COTP Ohio Valley—2007-027 Tuscumbia, AL .....ooceeriiiiiiiiieeeeeeeee Safety Zones (Parts 147 and 165) .......... 7/4/2007
COTP Ohio Valley—2007-028 .... Kingston, TN .....ccoiiiiiieee, Safety Zones (Parts 147 and 165) .......... 7/4/2007
COTP Ohio Valley—2007-029 .... Huntington, WV ..., Safety Zones (Parts 147 and 165) .......... 8/10/2007
COTP Ohio Valley—2007-030 .... Clarksville, TN ....oooiiiiiieieee e Safety Zones (Parts 147 and 165) .......... 8/4/2007
COTP Ohio Valley—2007-031 .... Point Pleasant, WV .......cccccooiininiiennene Safety Zones (Parts 147 and 165) .......... 9/1/2007
COTP Ohio Valley—2007-032 .... Warsaw, KY ..o Safety Zones (Parts 147 and 165) .......... 8/18/2007
COTP Ohio Valley—2007-033 .... Louisville, KY ..o, Safety Zones (Parts 147 and 165) .......... 8/24/2007
COTP Ohio Valley—2007—-034 .... Aurora, IN ... Safety Zones (Parts 147 and 165) .......... 8/18/2007
COTP Ohio Valley—2007-035 .... Cairo, IL e Safety Zones (Parts 147 and 165) .......... 8/6/2007
COTP Ohio Valley—2007-036 .... Cairo, IL oo Safety Zones (Parts 147 and 165) .......... 7/27/2007
COTP Ohio Valley—2007-037 .... Grand Tower, IL ....ccooiiiiiiecieeec s Safety Zones (Parts 147 and 165) .......... 8/9/2007
COTP Ohio Valley—2007-038 Cape Giradeau, MO ......cccocevirieiinicnne Safety Zones (Parts 147 and 165) .......... 8/9/2007
COTP Ohio Valley—2007-039 Nashville, TN ...ooiiiiieceen Safety Zones (Parts 147 and 165) .......... 8/25/2007
COTP Ohio Valley—2007-040 .... Huntsville, AL .......ccocoiiiiiiieee, Safety Zones (Parts 147 and 165) .......... 6/26/2007
COTP Ohio Valley—2007-041 .... Clarksville, TN ..ooiiiiiiieeeeee e Safety Zones (Parts 147 and 165) .......... 8/29/2007
COTP Ohio Valley—2007-043 .... Charleston, WV ..o Safety Zones (Parts 147 and 165) .......... 10/6/2007
COTP Ohio Valley—2007-044 .... Chattanooga, TN .....ccccoviiriieiiieiieeees Safety Zones (Parts 147 and 165) .......... 10/12/2007
COTP Ohio Valley—2007-056 .... Ledbetter, KY ..o, Safety Zones (Parts 147 and 165) .......... 1/20/2007
COTP San Diego—2007-006 Bullhead City, AZ .....ccoviirieiieeeeceee, Special Local Regulations (Part 100) ...... 3/10/2007
COTP San Diego—2007-014 Oceanside Harbor, CA ......ccccoovievinienne Safety Zones (Parts 147 and 165) .......... 3/31/2007
COTP San Diego—2007-017 Lake Havasu, AZ ........cccoooveiiiiienninenn, Safety Zones (Parts 147 and 165) .......... 4/14/2007
COTP San Diego—2007-051 San Diego, CA ... Safety Zones (Parts 147 and 165) .......... 3/11/2007
COTP San Diego—2007-051 San Diego, CA ....oooiiiiieieeeeeeee s Safety Zones (Parts 147 and 165) .......... 3/19/2007
COTP San Diego—2007-052 San Diego, CA ... Safety Zones (Parts 147 and 165) .......... 5/16/2007
COTP San Diego—2007-351 San Diego, CA ....oooiiiiieieeeeeeee s Safety Zones (Parts 147 and 165) .......... 12/31/2007
COTP San Francisco Bay—2007-003 ....... Sacramento, CA .......ccccovirieieniciereees Safety Zones (Parts 147 and 165) .......... 3/28/2007
COTP San Francisco Bay—2007-021 ....... Sausalito, CA .....coccviiiirieeeee s Safety Zones (Parts 147 and 165) .......... 7/4/2007
COTP San Francisco Bay—2007-028 ....... San Francisco Bay, CA .......cccocevvneenene Safety Zones (Parts 147 and 165) .......... 7/4/2007
COTP San Francisco Bay—2007-032 ....... Humboldt Bay, CA ..., Safety Zones (Parts 147 and 165) .......... 7/3/2007
COTP San Francisco Bay—2007-035 ....... San Francisco Bay, CA .......cccocevvnienene Safety Zones (Parts 147 and 165) .......... 7/28/2007
COTP San Francisco Bay—2007-039 ....... San Joaquin River, CA .......ccceevvveennenn. Safety Zones (Parts 147 and 165) .......... 8/12/2007
COTP San Francisco Bay—2007-040 ....... Pittsburg, CA ....ooeiieeeeceee e Special Local Regulations (Part 100) ...... 9/9/2007
COTP San Francisco Bay—2007-044 ....... Pittsburg, CA ......cccceene. Safety Zones (Parts 147 and 165) .......... 9/8/2007
COTP San Francisco Bay—2007-045 ....... San Francisco Bay, CA Safety Zones (Parts 147 and 165) .......... 9/26/2007
COTP San Francisco Bay—2007-046 ....... San Francisco Bay, CA Safety Zones (Parts 147 and 165) .......... 9/29/2007
COTP San Francisco Bay—2007-048 ....... Franks Tract, CA .....cccccvveeieniniceeeee Safety Zones (Parts 147 and 165) .......... 10/13/2007
COTP San Francisco Bay—2007-052 ....... San Francisco Bay, CA .......cccccevviieens Safety Zones (Parts 147 and 165) .......... 9/7/2007
COTP San Francisco Bay—2007-053 ....... San Francisco Bay, CA .......cccocevvnienene Safety Zones (Parts 147 and 165) .......... 9/28/2007
COTP San Francisco Bay—2008-001 ....... Monterey Bay, CA ......cccoriieiiieeeeceee, Safety Zones (Parts 147 and 165) .......... 1/7/2008
COTP San Francisco Bay—2008-002 ....... San Francisco Bay, CA .......cccocevvnienene Safety Zones (Parts 147 and 165) .......... 1/17/2008
COTP San Francisco Bay—2008-003 ....... San Francisco Bay, CA .......cccccevviieens Safety Zones (Parts 147 and 165) .......... 1/12/2008
COTP San Francisco Bay—2008-004 ....... San Francisco Bay, CA .......cccocevvnienene Safety Zones (Parts 147 and 165) .......... 1/27/2008
COTP San Juan—2007-039 San Juan, PR ... Safety Zones (Parts 147 and 165) .......... 7/22/2007
COTP San Juan—2007-068 .... Charlotte Amalie, USVI ........ccoocvevinienene Safety Zones (Parts 147 and 165) .......... 3/23/2007
COTP San Juan—2007-070 .... San Juan, PR ... Safety Zones (Parts 147 and 165) .......... 4/4/2007
COTP San Juan—-2007-079 .... San Juan, PR ... Safety Zones (Parts 147 and 165) .......... 4/28/2007
COTP San Juan—2007-098 .... San Juan, PR ... Safety Zones (Parts 147 and 165) .......... 4/22/2007
COTP San Juan—2007-108 .... San Juan, PR ... Safety Zones (Parts 147 and 165) .......... 5/6/2007
COTP San Juan—2007-190 .... San Juan, PR ..., Safety Zones (Parts 147 and 165) . 8/16/2007
COTP San Juan—2007-193 San Juan, PR ..o Security Zones (Part 165) .........ccccecveviene 8/23/2007
COTP San Juan—2007-219 ......ccccceeveeennee San Juan, PR ..., Safety Zones (Parts 147 and 165) .......... 10/21/2007
COTP San Juan—2007-250 .........cccceruene. Guanica, PR ..o Safety Zones (Parts 147 and 165) .......... 9/6/2007

[FR Doc. E9—-20508 Filed 8—25—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2009-0537]

Drawbridge Operation Regulation; Red
River Waterway, Torras, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the LA 15
Highway Drawbridge across the Red
River Waterway, mile 1.0, near Torras,
Louisiana. The deviation is necessary to
allow time for conducting needed
maintenance to the bridge. This
deviation allows the bridge to remain in
the closed-to-navigation position for a
two week period.
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DATES: This deviation is effective from
7 a.m. on October 19, 2009, to 5 p.m. on
October 30, 2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—-2009-
0537 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0537 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspections or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays,

FOR FURTHER INFORMATION, CONTACT: If
you have questions on this rule, call or
e-mail Roger K. Wiebusch, Bridge
Administrator, Coast Guard; (314) 269—
2378, Roger.K.Wiebusch@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: The
Louisiana Department of Transportation
and Development requested a temporary
deviation for the LA 15 Highway
Drawbridge, across the Red River
Waterway, Mile 1.0, near Torras,
Louisiana, to remain in the closed-to-
navigation position for a two-week
period to facilitate critical maintenance.
The LA 15 Highway Drawbridge
currently operates in accordance with
33 CFR 117.5, which states the general
requirement that drawbridges shall open
promptly and fully for the passage of
vessels when a request to open is given
in accordance with the subpart. In order
to facilitate the needed bridge work, the
drawbridge must be kept in the closed-
to-navigation position. This deviation
allows the bridge to remain in the
closed-to-navigation position and is
effective from 7 a.m., October 19, 2009,
to 5 p.m., October 30, 2009.

Navigation on the waterway consists
primarily of commercial tows and
recreational watercraft. Access from the
Lower Mississippi River to the
Atchafalaya River, Red River Waterway,
and the Ouachita-Black Waterway is
reached by passing under the subject
bridge. Navigation will not be
significantly impacted due to the
scheduled closure of the Lower Old
River Lock, at the same river mile as the
subject bridge, for approximately 30
days commencing on or about October
15, 2009. The scheduled lock closure

will preclude any requests for a bridge
drawspan opening.

The LA 15 Highway Drawbridge
navigation span has a vertical clearance
of 74.0 feet above zero gauge at the
bridge in the closed-to-navigation
position. Performing maintenance on
the bridge, when the number of vessels
likely to be impacted is minimal, is
preferred to bridge closure requirements
during other times when the lock is
operational. This temporary change to
the drawbridge’s operation has been
coordinated with the commercial
waterway operators and the Army Corps
of Engineers.

To get to Baton Rouge, Louisiana by
an alternate route from the Red River
Waterway, users may transit down the
Atchafalaya River and up the Port Allen
Route, adding approximately two days
to the transit. For vessels going further
north or south of Baton Rouge,
additional time would be spent on the
transit.

This temporary deviation has been
coordinated with waterway users. No
objections were received.

Dated: August 7, 2009.
Roger K. Wiebusch,
Bridge Administrator, Eighth Coast Guard
District (dwb).
[FR Doc. E9—20514 Filed 8—25—-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0767]

RIN 1625-AA11

Safety Zone and Regulated Navigation

Area, Chicago Sanitary and Ship
Canal, Romeoville, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone and regulated
navigation area on the Chicago Sanitary
and Ship Canal near Romeoville, IL.
This temporary final rule places
navigational and operational restrictions
on all vessels transiting the navigable
waters located adjacent to and over the
U.S. Army Corps of Engineers’ (USACE)
electrical dispersal fish barrier system.
DATES: This temporary final rule is
effective from 8 a.m. on August 17,
2009, until 5 p.m. on August 25, 2009.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2009—

0767 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0767 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call CDR Tim Cummins,
Deputy Prevention Division, Ninth
Coast Guard District, telephone 216—
902-6045. If you have questions on
viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
U.S. Army Corps of Engineers (USACE)
made the decision, without time for a
proper notice period, to permanently
increase the voltage of the fish barrier to
two-volts per inch in response to data
which indicates that Asian carp are
closer to the Great Lakes waterway
system than originally thought. The
electric current in the water created by
the electrical dispersal barriers coupled
with the uncertainty of the effects of the
increased voltage poses a safety risk to
commercial vessels and recreational
boaters who transit the area. Therefore,
it would be against the public interest
to delay the issuing of this rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because of the safety risk to
commercial vessels and recreational
boaters who transit the area. The
following discussion and the
Background and Purpose section below
provide additional support of the Coast
Guard’s determination that good cause
exists for not publishing a NPRM and
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for making this rule effective less than
30 days after publication.

In 2002, the USACE energized a
demonstration electrical dispersal
barrier located in the Chicago Sanitary
and Ship Canal. The demonstration
barrier, commonly referred to as
“Barrier I,” generates a low-voltage
electric field (one-volt per inch) across
the canal, which connects the Illinois
River to Lake Michigan. Barrier I was
built to block the passage of aquatic
nuisance species, such as Asian carp,
and prevent them from moving between
the Mississippi River basin and Great
Lakes via the canal. In 2006, the USACE
completed construction of a new barrier,
“Barrier IIA.” Because of its design,
Barrier IIA can generate a more
powerful electric field (up to four-volts
per inch), over a larger area within the
Chicago Sanitary and Ship Canal, than
Barrier I. Testing was conducted by the
USACE which indicated that two-volts
per inch is the optimal voltage to deter
aquatic nuisance species. The USACE’s
original plan was to perform testing on
the effects of the increased voltage on
vessels passing through the fish barrier
prior to permanently increasing the
voltage. However, after receiving data
that the Asian carp were closer to the
Great Lakes than expected, the decision
was made to immediately energize the
barrier to two-volts per inch without
prior testing.

A comprehensive, independent
analysis of Barrier IIA, conducted in
2008 by the USACE at the one-volt per
inch level, found a serious risk of injury
or death to persons immersed in the
water located adjacent to and over the
barrier. Additionally, sparking between
barges transiting the barrier (a risk to
flammable cargoes) occurred at the one-
volt per inch level. The Coast Guard and
USACE developed regulations and
safety guidelines, with stakeholder
input, which addressed the risks and
hazards associated with operating the
barriers at the one-volt per inch level.
These regulations were published in 33
CFR 165.923, 70 FR 76692 (Dec 28,
2005) and in a series of temporary final
rules: 71 FR 4488 (Jan 27, 2006); 71 FR
19648 (Apr 17, 2006); 73 FR 33337 (Jun
12, 2008); 73 FR 37810 (Jul 2, 2008); 73
FR 45875 (Aug 7, 2008); 73 FR 63633
(Oct 27, 2008); 74 FR 6352 (Feb 9, 2009);
and 74 FR 24722 (May 26, 2009).

The USACE recently notified the
Coast Guard that it plans to immediately
increase the voltage of Barrier IIA to
two-volts per inch on a full-time basis
starting August 17, 2009. Both Barrier
IIA and Barrier I will operate at the
same time; hence, Barrier I will provide
a redundant back up to Barrier IIA.

In the past, the Coast Guard has
advised the USACE that it has no
objection to the activation of Barrier IIA
and Barrier I at a maximum strength of
one-volt per inch. Testing on
commercial vessels transiting the canal
over the fish barrier was conducted at
one-volt per inch indicating that
although the barriers create risks to
people and vessels, those risks could be
mitigated by following certain
procedures. These procedures were
implemented in a temporary interim
rule establishing a regulated navigation
area and safety zone that was published
in the Federal Register on February 9,
2009 (74 FR 6352) as well as a notice of
proposed rulemaking published in the
Federal Register on May 26, 2009 (74
FR 24722).

However, both of these rulemakings
contemplated further testing of the
effects of higher voltages on commercial
and recreational vessels as well as
people. Because no tests have been
conducted at voltages higher than one-
volt per inch, the Coast Guard will
implement this safety zone until such
tests are conducted indicating it is safe
for vessels to pass over and adjacent to
the fish barrier. The regulated
navigation area will be implemented
only in the event that the voltage of the
barriers is decreased to one-volt per
inch, or it is determined after additional
testing that it is safe for vessels to pass.

Background and Purpose

The Nonindigenous Aquatic Nuisance
Prevention and Control Act of 1990, as
amended by the National Invasive
Species Act of 1996, authorized the
USACE to conduct a demonstration
project to identify an environmentally
sound method for preventing and
reducing the dispersal of non-
indigenous aquatic nuisance species
through the Chicago Sanitary and Ship
Canal. The USACE selected an electric
barrier because it is a non-lethal
deterrent with a proven history, which
does not overtly interfere with
navigation in the canal.

A demonstration dispersal barrier
(Barrier I) was constructed and has been
in operation since April 2002. It is
located approximately 30 miles from
Lake Michigan and creates an electric
field in the water by pulsing low voltage
DC current through steel cables secured
to the bottom of the canal. A second
barrier, Barrier IIA, was constructed 800
to 1300 feet downstream of the Barrier
L. The potential field strength for Barrier
ITA will be up to four times that of the
Barrier I. Barrier IIA was successfully
operated for the first time for
approximately seven weeks in
September and October 2008, while

Barrier I was taken down for
maintenance. Construction on a third
barrier (Barrier IIB) is planned; Barrier
IIB would augment the capabilities of
Barriers I and IIA.

In the spring of 2004, a commercial
towboat operator reported an electrical
arc between a wire rope and timberhead
while making up a tow in the vicinity
of the Barrier I. During subsequent
USACE safety testing in January 2005,
sparking was observed at points where
metal-to-metal contact occurred
between two barges in the barrier field.

The electric current in the water also
poses a safety risk to commercial and
recreational boaters transiting the area.
The Navy Experimental Diving Unit
(NEDU) was tasked with researching
how the electric current from the
barriers would affect a human body if
immersed in the water. The NEDU final
report concluded that the possible
effects to a human body if immersed in
the water include paralysis of body
muscles, inability to breathe, and
ventricular fibrillation.

A Safety Work Group facilitated by
the Coast Guard and in partnership with
the USACE and industry initially met in
February 2008 and focused on three
goals: (1) Education and public
outreach, (2) keeping people out of the
water, and (3) egress/rescue efforts. The
Safety Work Group has regularly been
attended by eleven stakeholders. Key
partners include the American
Waterways Operators, Illinois River
Carriers Association, Army Corps of
Engineers Chicago District, Coast Guard
Marine Safety Unit Chicago, Coast
Guard Sector Lake Michigan/Captain of
the Port Lake Michigan, and the Ninth
Coast Guard District.

Based on the safety hazards associated
with electric current flowing through
navigable waterways and the
uncertainty of the effects of higher
voltage on people and vessels that pass
over and adjacent to the barriers, the
Coast Guard is closing the waterway
until proper testing can be conducted by
the USACE. The Coast Guard
appreciates the commercial significance
of this waterway and will work closely
with the USACE to re-open the
waterway as soon as possible; however,
it is imperative that this safety zone be
immediately enacted to avoid loss of
life.

The Coast Guard plans on publishing
a new temporary interim rule (TIR) with
requests for comments as soon as safety
testing of the waterway is completed in
order to accommodate for the results of
the testing. The Coast Guard will then
likely follow with a supplemental notice
of proposed rulemaking (SNPRM) in
order to provide a complete notice and
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comment period for interested parties.
We encourage the public to participate
in the rulemaking process by submitting
and reviewing comments and related
materials at http://www.regulations.gov
to the dockets associated with this TIR
and any subsequent NPRM/SNPRM.

Discussion of Rule

This temporary final rule will
suspend 33 CFR 165.T09-1247. This
rule also continues the suspension of 33
CFR 165.923 which was earlier
suspended from January 18, 2009, until
September 30, 2009 (74 FR 6352, Feb. 9,
2009). This rule places a safety zone on
all waters located adjacent to and over
the electrical dispersal barriers on the
Chicago Sanitary and Ship Canal. The
safety zone will be enforced at all times
the USACE operates the electrical
dispersal barrier higher than one-volt
per inch until safety testing is
conducted that indicates vessels may
safely pass. This safety zone, which
encompasses all the waters of the
Chicago Sanitary and Ship Canal
located between mile marker 296.0
(approximately 958 feet south of the
Romeo Road Bridge) and mile marker
296.7 (aerial pipeline located
approximately 0.51 miles north east of
Romeo Road Bridge), will be enforced
by the Captain of the Port Lake
Michigan, for such times before, during,
and after barrier testing as he or she
deems necessary to protect mariners and
vessels from damage or injury. The
Captain of the Port Lake Michigan will
cause notice of enforcement or
suspension of enforcement of this safety
zone to be made by all appropriate
means to effect the widest publicity
among the affected segments of the
public. Such means of notification will
include, but are not limited to,
Broadcast Notice to Mariners and Local
Notice to Mariners. The Captain of the
Port will issue a Broadcast Notice to
Mariners notifying the public when
enforcement of the safety zone is
suspended. In addition, the Captain of
the Port Lake Michigan maintains a
telephone line that is manned 24-hours
a day, seven days a week. The public
can obtain information concerning
enforcement of the safety zone by
contacting the Captain of the Port Lake
Michigan via the Coast Guard Sector
Lake Michigan Command Center at
(414) 747-7182.

In the event that the barrier voltage is
dropped back to one-volt per inch; it is
deemed safe for vessels to transit the
over and adjacent to the barriers; or the
Captain of the Port Lake Michigan
grants waivers to the safety zone; this
rule implements a regulated navigation
area to control the movements of all

vessels passing over and adjacent to the
barriers. This regulated navigation area
is the same as those previously
implemented in this area. The regulated
navigation area encompasses all waters
of the Chicago Sanitary and Ship Canal
located between mile marker 295.0
(approximately 1.1 miles south of the
Romeo Road Bridge) and mile marker
297.5 (approximately 1.3 miles
northeast of the Romeo Road Bridge).
The requirements placed on commercial
vessels include: (1) Vessels engaged in
commercial service, as defined in 46
U.S.C. 2101(5), may not pass (meet or
overtake) in the regulated navigation
area and must make a SECURITE call
when approaching the regulated
navigation area to announce intentions
and work out passing arrangements on
either side; (2) commercial tows
transiting the regulated navigation area
must be made up with wire rope to
ensure electrical connectivity between
all segments of the tow; and (3) all up-
bound and down-bound barge tows that
contain one or more red flag barges must
be assisted by a bow boat until the
entire tow is clear of the regulated
navigation area. Red flag barges are
barges certificated to carry, in bulk, any
hazardous material as defined in 46 CFR
150.115. Currently, 46 CFR 150.115
defines hazardous material as:

(a) A flammable liquid as defined in
46 CFR 30.10-22 or a combustible
liquid as defined in 46 CFR 30.10-15;

(b) A material listed in Table 151.05,
Table 1 of part 153, or Table 4 of part
154 of Title 46, CFR; or

(c) A liquid, liquefied gas, or
compressed gas listed in 49 CFR
172.101.

The USACE has informed the Coast
Guard that they will continue to
contract bow boat assistance for barge
tows containing one or more red flag
barges. Operators of tows containing one
or more red flag barges should notify the
bow boat contractor at least two hours
prior to the need for assistance. The tow
operator should then remain in contact
with the contractor after the initial call
for bow boat assistance and advise the
contractor of any delays. Information on
how to arrange for bow boat assistance
may be obtained by contacting the Army
Corps of Engineers at 312—-846-5333,
during normal working hours. The Coast
Guard will also publish this information
in its Local Notice to Mariners.

This temporary final rule places
additional restrictions and operating
requirements on all vessels within a
smaller portion of the regulated
navigation area, specifically, the waters
between the Romeo Road Bridge
(approximate mile marker 296.18) and
mile marker 296.7 (aerial pipeline

located approximately 0.51 miles north
east of Romeo Road Bridge). Within this
smaller area, this temporary final rule
prohibits all vessels from loitering,
mooring or laying up on the right or left
descending banks, or making or
breaking tows on the waters between the
Romeo Road Bridge (approximate mile
marker 296.18) and mile marker 296.7
(aerial pipeline located approximately
0.51 miles north east of Romeo Road
Bridge). In addition, vessels may only
enter the waters between the Romeo
Road Bridge (approximate mile marker
296.18) and mile marker 296.7 (aerial
pipeline located approximately 0.51
miles north east of Romeo Road Bridge)
for the sole purpose of transiting to the
other side and must maintain headway
throughout the transit. All vessels and
persons are prohibited from dredging,
laying cable, dragging, fishing,
conducting salvage operations, or any
other activity, which could disturb the
bottom of the canal in the area located
between the Romeo Road Bridge
(approximate mile marker 296.18) and
mile marker 296.7 (aerial pipeline
located approximately 0.51 miles north
east of Romeo Road Bridge). The
temporary final rule also requires all
personnel on open decks to wear a Coast
Guard approved Type I personal
flotation device while on the waters
between the Romeo Road Bridge
(approximate mile marker 296.18) and
mile marker 296.7 (aerial pipeline
located approximately 0.51 miles north
east of Romeo Road Bridge).

These restrictions are necessary for
safe navigation of the regulated
navigation area and to ensure the safety
of vessels and their personnel as well as
the public’s safety due to the electrical
discharges noted during safety tests
conducted by the USACE. Deviation
from this temporary final rule is
prohibited unless specifically
authorized by the Commander, Ninth
Coast Guard District or his designated
representatives. The Commander, Ninth
Coast Guard District designates Captain
of the Port Lake Michigan and
Commanding Officer, Marine Safety
Unit Chicago, as his designated
representatives for the purposes of the
regulated navigation area.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
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Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be minimal. This
determination is based the following: (1)
The Chicago Sanitary and Ship Canal
will be re-opened as soon as is
practicable; (2) the Coast Guard expects
to be able to re-open the Chicago
Sanitary and Ship Canal at least to some
commercial traffic as soon as the first
phase of safety testing is complete; (3)
interested parties were already notified
by a notice of enforcement under a
previous temporary interim rule that
this portion of the Chicago Sanitary and
Ship Canal would be closed for safety
testing by the USACE from 8 a.m. until
8 p.m. August 17, 2009, to August 21,
2009; (4) if the Chicago Sanitary and
Ship Canal is re-opened to commercial
traffic, the USACE intends to pay the
cost of the bow boat required by barge
tows containing one or more red flag
barges during the time this rule is
effective; and (5) vessels may request
permission from the Captain of the Port
Lake Michigan to transit through the
safety zone while the safety zone is
enforced; (6) in exigent circumstances, it
may be possible to temporarily drop the
voltage of the fish barrier back to one-
volt per inch.

Because this safety zone must be
implemented immediately without a
full notice and comment period, the full
economic impact of this rule is difficult
to determine at this time. The Coast
Guard urges interested parties to submit
comments that specifically address the
economic impacts of permanent or
temporary closures of the Chicago
Sanitary and Ship Canal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small:
the owners and operators of vessels

intending to transit or anchor in a
portion of the Chicago Sanitary and
Ship Canal.

This safety zone and regulated
navigation area will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (1) The Chicago
Ship and Sanitary Canal will be re-
opened as soon as is practicable; (2) the
Coast Guard expects to be able to re-
open the Chicago Ship and Sanitary
Canal at least to some commercial traffic
as soon as the first phase of safety
testing is complete; (3) interested parties
were already notified by a notice of
enforcement under the previous
temporary interim rule that this portion
of the Chicago Ship and Sanitary Canal
would be closed for safety testing by the
USACE from 8 a.m. until 8 p.m. August
17, 2009, to August 21, 2009, (4) if the
Chicago Ship and Sanitary Canal is re-
opened to commercial traffic, the
USACE intends to pay the cost of the
bow boat required by barge tows
containing one or more red flag barges
during the time this rule is effective;
and (5) vessels may request permission
from the Captain of the Port Lake
Michigan to transit through the safety
zone while the safety zone is enforced;
(6) in exigent circumstances, it may be
possible to temporarily drop the voltage
of the fish barrier back to one-volt per
inch.

As noted above, the Coast Guard
intends to publish an SNPRM and
specifically seek public comment as to
a permanent regulated navigation area
and safety zone. The Coast Guard
encourages public comment regarding
the potential economic impact of the
regulated navigation area and safety
zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against

small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
Tribal concerns. We have determined



Federal Register/Vol. 74,

No. 164/ Wednesday, August 26, 2009/Rules and Regulations

43059

that these regulations and fishing rights
protection need not be incompatible.
We have also determined that this rule
does not have Tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this rule or options for compliance are
encouraged to contact the point of
contact listed under FOR FURTHER
INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in

complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of the category of actions which do not
individually or cumulatively have
significant effect on the human
environment. Therefore, this rule is
categorically excluded, under section
2.B.2 Figure 21, paragraph (34)(g), of
the Instruction and neither an
environmental assessment nor an
environmental impact statement is
required. This rule involves the
establishing, disestablishing, or
changing of regulated navigation areas
and security or safety zones. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

§165.T09-1247 [Suspended]

W 2. Section 165.T09-1247 is
suspended.

m 3. Anew temporary section 165.T09—
0767 is added as follows:

§165.T09-0767 Safety Zone and Regulated
Navigation Area, Chicago Sanitary and Ship
Canal, Romeoville, IL.

(a) Safety Zone. (1) The following area
is a permanent safety zone: All waters
of the Chicago Sanitary and Ship Canal
located between mile marker 296.0
(approximately 958 feet south of the
Romeo Road Bridge) and mile marker
296.7 (aerial pipeline located
approximately 0.51 miles northeast of
Romeo Road Bridge).

(2) Enforcement Period. The safety
zone will be enforced from 8 p.m. on
August 17, 2009, until 5 p.m. on August
25, 2009.

(3) Notice of suspension of
enforcement. The Captain of the Port
Lake Michigan will enforce the safety
zone established by this section at all
times. However, the Captain of the Port
Lake Michigan may temporarily

suspend enforcement of the safety zone.
If enforcement of the zone is
temporarily suspended, the Captain of
the Port Lake Michigan will cause a
notice of the suspension of enforcement
of this safety zone to be made by all
appropriate means to effect the widest
publicity among the affected segments
of the public including publication in
the Federal Register as practicable, in
accordance with 33 CFR 165.7(a). Such
means of notification may also include
but are not limited to, Broadcast Notice
to Mariners or Local Notice to Mariners.
The Captain of the Port Lake Michigan
will also issue a Broadcast Notice to
Mariners and Local Notice to Mariners
notifying the public when the temporary
suspension of enforcement is over and
the zone is once again in operation.

(4) Regulations. (i) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan, or
his on-scene representative.

(ii) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Lake Michigan or his on-scene
representative.

(iii) The “on-scene representative” of
the Captain of the Port is any Coast
Guard commissioned, warrant or petty
officer who has been designated by the
Captain of the Port to act on her behalf.
The on-scene representative of the
Captain of the Port will be aboard a
Coast Guard, Coast Guard Auxiliary, or
other designated vessel or will be on
shore and will communicate with
vessels via VHF-FM radio or loudhailer.
The Captain of the Port or his on-scene
representative may be contacted via
VHF-FM radio Channel 16.

(iv) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Lake
Michigan or her on-scene representative
to obtain permission to do so. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port Lake Michigan or his
on-scene representative.

(b) Regulated Navigation Area. The
following is a Regulated Navigation
Area: All waters of the Chicago Sanitary
and Ship Canal, Romeoville, IL located
between mile marker 295.0
(approximately 1.1 miles south of the
Romeo Road Bridge) and mile marker
297.5 (approximately 1.3 miles
northeast of the Romeo Road Bridge).

(1) Definitions. The following
definitions apply to this section:

Bow boat means a towing vessel
capable of providing positive control of
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the bow of a tow containing one or more
barges, while transiting the regulated
navigation area. The bow boat must be
capable of preventing a tow containing
one or more barges from coming into
contact with the shore and other moored
vessels.

Designated representatives means the
Captain of the Port Lake Michigan and
Commanding Officer, Marine Safety
Unit Chicago.

Hazardous material means any
material as defined in 46 CFR 150.115.

Red flag barge means any barge
certificated to carry any hazardous
material in bulk.

(2) Notice of enforcement or
suspension of enforcement. The Captain
of the Port Lake Michigan will enforce
the Regulated Navigation Area
established by this section only upon
notice. Captain of the Port Lake
Michigan will cause notice of the
enforcement of this regulated navigation
area to be made by all appropriate
means to effect the widest publicity
among the affected segments of the
public including publication in the
Federal Register as practicable, in
accordance with 33 CFR 165.7(a). Such
means of notification may also include
but are not limited to, Broadcast Notice
to Mariners or Local Notice to Mariners.
The Captain of the Port Lake Michigan
will issue a Broadcast Notice to
Mariners and Local Notice to Mariners
notifying the public when enforcement
of these safety zones is suspended.

(3) Regulations. (i) The general
regulations contained in 33 CFR 165.13
apply.

(ii) All up-bound and down-bound
barge tows that contain one or more red
flag barges transiting through the
regulated navigation area must be
assisted by a bow boat until the entire
tow is clear of the regulated navigation
area.

(iii) Vessels engaged in commercial
service, as defined in 46 U.S.C. 2101(5),
may not pass (meet or overtake) in the
regulated navigation area and must
make a SECURITE call when
approaching the regulated navigation
area to announce intentions and work
out passing arrangements on either side.

(iv) Commercial tows transiting the
regulated navigation area must be made
up with wire rope to ensure electrical
connectivity between all segments of the
tow.

(v) All vessels are prohibited from
loitering between the Romeo Road
Bridge (approximate mile marker
296.18) and mile marker 296.7 (aerial
pipeline located approximately 0.51
miles north east of Romeo Road Bridge).

(vi) Vessels may enter the waters
between the Romeo Road Bridge

(approximate mile marker 296.18) and
mile marker 296.7 (aerial pipeline
located approximately 0.51 miles north
east of Romeo Road Bridge) for the sole
purpose of transiting to the other side
and must maintain headway throughout
the transit. All vessels and persons are
prohibited from dredging, laying cable,
dragging, fishing, conducting salvage
operations, or any other activity, which
could disturb the bottom of the canal in
the area located between the Romeo
Road Bridge (approximate mile marker
296.18) and mile marker 296.7 (aerial
pipeline located approximately 0.51
miles north east of Romeo Road Bridge).

(vii) All personnel on open decks
must wear a Coast Guard approved Type
I personal flotation device while in the
waters between the Romeo Road Bridge
(approximate mile marker 296.18) and
mile marker 296.7 (aerial pipeline
located approximately 0.51 miles north
east of Romeo Road Bridge).

(viii) Vessels may not moor or lay up
on the right or left descending banks of
the waters between the Romeo Road
Bridge (approximate mile marker
296.18) and mile marker 296.7 (aerial
pipeline located approximately 0.51
miles north east of Romeo Road Bridge).

(ix) Towboats may not make or break
tows if any portion of the towboat or
tow is located in the waters between the
Romeo Road Bridge (approximate mile
marker 296.18) and mile marker 296.7
(aerial pipeline located approximately
0.51 miles north east of Romeo Road
Bridge).

(4) Compliance. All persons and
vessels must comply with this section
and any additional instructions or
orders of the Ninth Coast Guard District
Commander, or his designated
representatives.

(5) Waiver. For any vessel, the Ninth
Coast Guard District Commander, or his
designated representatives, may waive
any of the requirements of this section,
upon finding that operational
conditions or other circumstances are
such that application of this section is
unnecessary or impractical for the
purposes of vessel and mariner safety.

Dated: August 17, 2009.
D.R. Callahan,

Captain, U.S. Coast Guard, Commander,
Ninth Coast Guard District, Acting.

[FR Doc. E9—-20619 Filed 8-24-09; 11:15 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2009-0359]
RIN 1625-AA00

Safety Zone; Sabine River, Orange, TX

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
a portion of the Sabine River, shoreline
to shoreline, adjacent to the Naval
Reserve Center and the Orange public
boat ramps located in Orange, Texas.
With the exception of participating
vessels and patrol craft, entry into this
zone is prohibited unless specifically
authorized by the Captain of the Port,
Port Arthur, or a designated
representative. This safety zone is
needed to protect spectators and vessels
from potential safety hazards associated
with a high speed boat race.

DATES: This rule is effective from 9 a.m.
on September 19, 2009, until 6 p.m. on
September 20, 2009.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2009-0359 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2009-0359 in the "Keyword” box, and
then clicking "’Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Mr. Scott Whalen,
USCG, Marine Safety Unit Port Arthur,
TX; telephone (409) 719-5806, e-mail
scott.k.whalen@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On June 12, 2009, we published a
notice of proposed rulemaking (NPRM)
entitled “Safety Zone; Sabine River,

Orange, TX” in the Federal Register (74
FR 27953). We received no comments
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on the proposed rule. No public meeting
was requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to protect vessels and mariners
from the safety hazards associated with
a high speed boat race.

Background and Purpose

The City of Orange is sponsoring high
speed boat races on the Sabine River in
Orange, Texas on September 19 and 20,
2009. Race boats will be traveling at a
very high rate of speed and at times may
not be able to stop or avoid a collision
if spectator or other vessels are
operating in close proximity to the race
course. The proposed safety zone is
needed to protect the race boats, persons
and spectators from the potential safety
hazards associated with high speed boat
races.

The safety zone will cover a portion
of the Sabine River, from shoreline to
shoreline, adjacent to the Naval Reserve
Center and the Orange public boat
ramps in Orange, Texas. The northern
boundary of the safety zone will be from
the end of Navy Pier One at 30°05'45”

N and 93°4324” W, then easterly to the
river’s eastern shore. The southern
boundary is a line shoreline to shoreline
at latitude 30°05"33” N.

Discussion of Comments and Changes

No comments were received and no
changes have been made to the
proposed rule published in the Federal
Register.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This rule will only be in effect for 9
hours each day and notifications to the
marine community will be made
through broadcast notice to mariners
and Marine Safety Information Bulletin.
During non-enforcement hours, all

vessels will be allowed to transit
through the safety zone without
permission of the Captain of the Port,
Port Arthur or a designated
representative. Additionally, two breaks
will be provided to allow all waiting
vessels to transit safely through the
safety zone. The impacts on routine
navigation are expected to be minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities for
the following reasons: (1) This rule will
only be enforced from 9 a.m. until 6
p-m. each day that it is effective; (2)
during non-enforcement hours, all
vessels will be allowed to transit
through the safety zone without having
to obtain permission from the Captain of
the Port, Port Arthur or a designated
representative; and, (3) vessels will be
allowed to pass through the zone with
permission of the Coast Guard Patrol
Commander during scheduled break
periods between races and at other
times when permitted by the Coast
Guard Patrol Commander.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain

about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the



43062 Federal Register/Vol. 74,

No. 164/ Wednesday, August 26, 2009/Rules and Regulations

Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because the
rule establishes a temporary safety zone.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T08—-0359 to
read as follows:

§165.T08-0359 Safety Zone; Sabine River,
Orange, TX.

(a) Definitions. As used in this
section, Participant Vessel means all
vessels officially registered with event
officials to race or work in the event.
These vessels include race boats, rescue
boats, tow boats, and picket boats
associated with the race.

(b) Location. The following area is a
safety zone: All waters of the Sabine
River, from shoreline to shoreline,
adjacent to the Naval Reserve Unit and
the Orange public boat ramps located in
Orange, Texas. The northern boundary
is from the end of Navy Pier One at
30°05’45” N and 93°43'24” W then
easterly to the river’s eastern shore. The
southern boundary is a line from
shoreline to shoreline at latitude
30°05"33” N.

(c) Effective date. This rule is effective
from 9 a.m. on September 19, 2009 until
6 p.m. on September 20, 2009.

(d) Periods of Enforcement. This rule
will be enforced from 9 a.m. until 6 p.m.
on September 19, 2009, and 9 a.m. until
6 p.m. on September 20, 2009. The
Captain of the Port, Port Arthur will
inform the public through broadcast
notice to mariners of the enforcement
periods for the safety zone.

(e) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited to all vessels except
participant vessels and those vessels
specifically authorized by the Captain of
the Port, Port Arthur or a designated
representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port, Port Arthur, or a designated
representative. They may be contacted
on VHF Channel 13 or 16, or by
telephone at (409) 723-6500.

(3) All persons and vessels must
comply with the instructions of the
Captain of the Port, Port Arthur,

designated representatives and
designated on-scene U.S. Coast Guard
patrol personnel. On-scene U.S. Coast
Guard patrol personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

Dated: July 22, 2009.
J.J. Plunkett,

Captain, U.S. Coast Guard, Captain of the
Port, Port Arthur.

[FR Doc. E9-20512 Filed 8-25-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 010319075-1217-02]
RIN 0648—-XP75

Fisheries of the Northeastern United
States; Tilefish Fishery; Quota
Harvested for Part-time Category

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; tilefish Part-
time permit category closure.

SUMMARY: NMFS announces that the
percentage of the tilefish annual total
allowable landings (TAL) available to
the tilefish Part-time permit category for
the 2009 fishing year has been
harvested. Therefore, commercial
vessels fishing under the Part-time
tilefish category may not harvest tilefish
from within the Golden Tilefish
Management Unit for the remainder of
the 2009 fishing year. Regulations
governing the tilefish fishery require
publication of this notification to advise
the public of this closure.

DATES: Effective August 21, 2009
through 2400 hrs local time, October 31,
2009.

FOR FURTHER INFORMATION CONTACT:
Anna Macan, Fisheries Management
Specialist, at (978) 281-9165.
SUPPLEMENTARY INFORMATION:
Regulations governing the tilefish
fishery are found at 50 CFR part 648.
The regulations require annual
specification of a TAL for federally
permitted tilefish vessels harvesting
tilefish from within the Golden Tilefish
Management Unit. The Golden Tilefish
Management Unit is defined as an area
of the Atlantic Ocean from the latitude
of the VA and NC border (36°33.36” N.
lat.), extending eastward from the shore
to the outer boundary of the exclusive
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economic zone, and northward to the
U.S.-Canada border. After 5 percent of
the TAL is deducted to reflect landings
by vessels issued an open-access
incidental permit category, and after up
to 3 percent of the TAL is set aside for
research purposes, should research TAL
be set aside, the remaining TAL is
distributed among three tilefish limited
access permit categories: Full-time tier 1
category (66 percent); Full-time tier 2
category (15 percent); and the Part-time
category (19 percent).

The TAL for tilefish for the 2009
fishing year was set at 1.995 million lb
(905,172 kg) and then adjusted
downward by 5 percent to 1,895,250 1b
(859,671 kg) to account for incidental
catch. There was no research set-aside
for the 2009 fishing year. Thus, the Part-
time permit category quota for the 2009
fishing year, which is equal to 19
percent of the TAL, was specified at
360,098 1b (163,338 kg). Notification of
the 2009 Part-time permit category
quota for the 2009 fishing year was sent
in a Permit Holder Letter to all tilefish
limited access permit holders on
October 7, 2008.

The Administrator, Northeast Region,
NMFS (Regional Administrator),
monitors the commercial tilefish quota
for each fishing year using dealer
reports, vessel catch reports, and other
available information to determine
when the quota for each limited access
permit category is projected to have

been harvested. NMFS is required to
publish notification in the Federal
Register notifying commercial vessels
and dealer permit holders that, effective
upon a specific date, the tilefish TAL for
the specific limited access category has
been harvested and no commercial
quota is available for harvesting tilefish
by that category for the remainder of the
fishing year, from within the Golden
Tilefish Management Unit.

The Regional Administrator has
determined, based upon dealer reports
and other available information, that the
2009 tilefish TAL for the Part-time
category has been harvested. Therefore,
effective August 21, 2009, further
landings of tilefish harvested from
within the Golden Tilefish Management
Unit by tilefish vessels holding Part-
time category Federal fisheries permits
are prohibited through October 31,
2009. The 2010 fishing year for
commercial tilefish harvest will open on
November 1, 2009. Federally permitted
dealers are also advised that, effective
August 21, 2009, they may not purchase
tilefish from Part-time category federally
permitted tilefish vessels who land
tilefish harvested from within the
Golden Tilefish Management Unit for
the remainder of the 2009 fishing year
(through October 31, 2009).

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive

prior notice and the opportunity for
public comment because it would be
contrary to the public interest. If
implementation of this closure were
delayed to solicit prior public comment,
the quota for this category would be
exceeded, given the rate of harvest of
tilefish for vessels in this category. This
would conflict with the agency’s legal
obligation under section 304(e) of the
Magnuson-Stevens Act to prevent
overfishing and to rebuild this fishery as
soon as possible. Overage of the Part-
time category quota that occurs in a
given fishing year is subtracted from the
quota for this category in the following
fishing year. Thus, allowing an overage
would have a negative economic impact
on owners of vessels permitted in the
Part-time category, who did not
contribute to the overage this year, and
who would fish during the next fishing
year. The AA further finds, pursuant to
5 U.S.C. 553(d)(3), good cause to waive
the 30-day delayed effectiveness period
for the reasons stated above.

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 21, 2009
William D. Chappell,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—20580 Filed 8-21-09; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 630
RIN 3206—-AL91

Absence and Leave; Family and
Medical Leave

AGENCY: U.S. Office of Personnel
Management.

ACTION: Proposed rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing proposed
regulations that would provide an
eligible employee up to 26
administrative workweeks of leave
under the Family and Medical Leave
Act (FMLA) to care for a member of the
Armed Forces, including a member of
the National Guard or Reserves, who is
injured in the line of duty while on
active duty. The proposed regulations
would also amend the rules on
advancing sick leave, including sick
leave that may be substituted for FMLA
unpaid leave to care for a covered
servicemember and sick leave that may
be used to provide care for a family
member and/or for bereavement
purposes, or in certain other
circumstances. Finally, we are also
proposing organizational changes to the
existing sick leave and FMLA
regulations to enhance reader
understanding and administration of
these programs.

DATES: Comments must be received on
or before October 26, 2009.

ADDRESSES: You may submit comments,
identified by RIN number “3206—AL91”
using either of the following methods:
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Mail: Jerome D. Mikowicz, Deputy
Associate Director, Center for Pay and
Leave Administration, U.S. Office of
Personnel Management, Room 7H31,
1900 E Street, NW., Washington, DC
20415-8200.
FOR FURTHER INFORMATION CONTACT:
Doris Rippey by telephone at (202) 606—

2858; by fax at (202) 606—0824; or by e-
mail at pay-performance-
policy@opm.gov.

SUPPLEMENTARY INFORMATION: The U.S.
Office of Personnel Management (OPM)
is issuing proposed regulations to
implement section 585(b) of the
National Defense Authorization Act for
Fiscal Year 2008 (NDAA) (Pub. L. 110—
181, January 28, 2008) that amends the
Family and Medical Leave Act (FMLA)
provisions in 5 U.S.C. 6381-6383
(applicable to Federal employees) to
provide that a Federal employee who is
the spouse, son, daughter, parent, or
next of kin of a covered servicemember
with a serious injury or illness is
entitled to a total of 26 administrative
workweeks of leave during a single 12-
month period to care for the covered
servicemember. The covered
servicemember must be a current
member of the Armed Forces, including
a member of the National Guard or
Reserves, who has a serious injury or
illness incurred in the line of duty on
active duty for which he or she is
undergoing medical treatment,
recuperation, or therapy, is otherwise in
outpatient status, or is otherwise on the
temporary disability retired list. The
proposed regulations would also permit
an employee to substitute annual or sick
leave, including advanced annual or
sick leave, for any part of the 26-week
period of unpaid FMLA leave to care for
a covered servicemember. In addition,
OPM is proposing to update its sick
leave regulations to support agencies in
planning for pandemic influenza. We
are also proposing to clarify our current
regulations regarding the advancement
of up to 104 hours of sick leave to
provide care for a family member and/
or for bereavement purposes, and the
amount of sick leave that may be
advanced for other conditions specified
under 5 CFR 630.401(a). We are also
proposing organizational changes to the
sick leave and FMLA regulations to
enhance reader understanding and
administration of the programs.

The amendments to the FMLA
became effective on the date of their
enactment, January 28, 2008. On
February 1, 2008, OPM issued a
Compensation Policy Memorandum
(CPM 2008-04), outlining the changes
in Federal employee pay and leave laws
resulting from the enactment of the
NDAA, including the changes to the
FMLA statute. (See http://

www.opm.gov/oca/compmemo/2008/
2008-04.asp.) In this memorandum,
OPM stated that agencies were expected
to follow the NDAA statutory provisions
upon the effective date provided in law.
Agencies are to continue implementing
the statute to the best of their ability
until OPM final regulations are issued.

In accordance with 5 U.S.C. 6387,
OPM is required to prescribe regulations
that are consistent, to the extent
appropriate, with those prescribed by
the Secretary of Labor to carry out title
I of the FMLA. The Department of Labor
(DOL) issued its final regulations on
November 17, 2008 (73 FR 67934) to
implement section 585(a) of the NDAA,
amending title I of the FMLA, and to
make other substantive changes to the
DOL FMLA regulations based upon
stakeholder meetings, rulings of the U.S.
Supreme Court and other Federal
courts, DOL’s experience administering
the law, information from Congressional
hearings, and public comments filed
with the Office of Management and
Budget (OMB) as described by OMB in
three annual reports to Congress on the
FMLA'’s costs and benefits. In
developing the NDAA portion of its
regulations, DOL consulted with the
Department of Defense (DOD), the
Department of Veterans Affairs (VA),
and a number of military service
organizations to provide regulations that
reflect the unique circumstances facing
military families when a servicemember
is deployed in support of a contingency
operation and injured in the line of duty
on active duty. To the extent
appropriate, OPM is prescribing
regulations consistent with the DOL
regulations, as revised to incorporate the
NDAA amendments. In order to
expedite the implementation of the
NDAA provisions for the Federal
workforce, our regulations are
addressing only the provisions in
section 585(b) of the NDAA. After we
issue final regulations incorporating the
NDAA provisions in our current FMLA
regulations, we will further review
DOL’s final rule to determine whether
any additional changes are needed in
our regulations. If changes are
necessary, we will publish a proposed
rule.

We are also considering whether a
comprehensive review of OPM’s FMLA
regulations is needed to identify any
problems or concerns that our
stakeholders have encountered when
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reading and applying the provisions of
subpart L, Family and Medical Leave, in
part 630 of title 5, Code of Federal
Regulations. Our FMLA regulations
were initially published in 1993, and
agencies have had ample experience in
administering FMLA provisions. We
expect it would be relatively easy for
agencies to provide specific examples
and feedback on how they believe our
regulations could be improved. Any
future OPM review would operate
within the then-current FMLA statutory
provisions. We are asking agencies for
their recommendations on what
significant changes, if any, are needed
within the existing OPM FMLA
regulatory framework.

We are also proposing to reorganize
the FMLA regulations in subpart L and
the sick leave regulations in subpart D
to enhance the reader’s understanding
of the regulations and make it easier to
find relevant topics within the
regulatory text.

Subpart D, Sick Leave

Overview of Sick Leave Changes

Under 5 U.S.C. 6307(d), an agency
may, when required by the exigencies of
the situation, advance up to 30 days of
sick leave for a serious disability or
ailment, or for purposes relating to the
adoption of a child. Under 5 CFR
630.401(f) in OPM’s current regulations,
an agency may advance a maximum of
30 days of sick leave to a full-time
employee at the beginning of a leave
year or at any time thereafter when
required by the exigencies of the
situation for a serious disability or
ailment of the employee or a family
member, or for purposes relating to the
adoption of a child. OPM is proposing
to update these regulations to permit an
agency to advance sick leave to an
employee to care for a covered
servicemember, pursuant to the NDAA
amendments. These proposed
regulations also support agencies in
dealing with possible outbreaks of
pandemic influenza and other serious
communicable diseases, by permitting
an agency to grant accrued or
accumulated sick leave to an employee
providing care for a family member who
has been exposed to a serious
communicable disease, and by
permitting an agency to advance sick
leave when an employee or a family
member has been exposed to a serious
communicable disease. Further, these
proposed regulations generally clarify
the amount of sick leave that may be
advanced for conditions specified under
§630.401(a).

Advanced Sick Leave To Care for a
Covered Servicemember

The NDAA amended the FMLA to
authorize Federal employees up to 26
administrative workweeks (1040 hours
for a full-time employee) of unpaid
FMLA leave to care for a covered
servicemember with a serious injury or
illness. Once an employee has invoked
FMLA leave under §§ 630.1203(b) and
630.1204 of the proposed regulations,
the NDAA amendments to 5 U.S.C.
6382(d) allow an employee to substitute
any accrued or accumulated annual or
sick leave for any period of leave
without pay. For a full-time employee,
the 480-hour (12-week) limitation per
leave year on the use of sick leave to
care for a family member with a serious
health condition under current
§630.401(c) does not apply because the
employee may substitute accrued or
accumulated sick leave for any or all of
the 26 administrative workweeks of
unpaid leave to care for a covered
servicemember. We believe it is also
appropriate to allow the use of
advanced sick leave for this purpose
within certain limits, provided the
employee has invoked FMLA under
§§630.1203(b) and 630.1204. Although
an employee may use up to 26
administrative workweeks of accrued
and accumulated sick leave during a
single 12-month period if he or she
invokes FMLA to care for a covered
servicemember, we provide under
proposed § 630.402(a)(1)(v) and (b) that
an agency may advance sick leave only
to the extent that the employee is not
indebted for more than 240 hours (30
days) of advanced sick leave at any
time. An agency may not advance any
sick leave to care for a covered
servicemember under § 630.402(a)(1)(v)
if the employee has not invoked FMLA
to care for a covered servicemember
under §§630.1203(b) and 630.1204.

For example, a relatively new
employee learns that her husband is
injured by gunfire in the line of duty on
active duty. The employee is entitled to
26 weeks of unpaid leave under the
FMLA to care for a covered
servicemember; however, she has a
combined total of only 160 hours (4
weeks) of accrued and accumulated
annual leave and sick leave. The
employee requests advanced sick leave,
and the agency approves the maximum
amount allowable of 240 hours (30
days). The agency may advise the
employee that she also can apply for
donated annual leave under the
voluntary leave transfer program (5 CFR
part 630, subpart I) to liquidate the
advanced sick leave and cover a portion

of the remaining 26 weeks of unpaid
leave.

Sick Leave for Pandemic Influenza and
Other Serious Communicable Diseases

OPM also is proposing to update its
sick leave regulations to support
agencies’ planning for pandemic
influenza and other serious
communicable diseases. The current
sick leave regulations at § 630.401(a)(5)
entitle an employee to use accrued or
accumulated sick leave when it has
been determined by the health
authorities having jurisdiction or by a
health care provider that the employee’s
presence on the job would jeopardize
the health of others because of the
employee’s exposure to a communicable
disease (e.g., Federal or State quarantine
or isolation order).

We propose to amend § 630.401(a)(3)
to entitle an employee to use accrued or
accumulated sick leave to provide care
for a family member when it has been
determined by the health authorities
having jurisdiction or by a health care
provider that the family member’s
presence in the community would
jeopardize the health of others because
of the family member’s exposure to a
communicable disease, whether or not
the family member has actually
contracted the communicable disease.
In general, this situation would only
arise for serious communicable diseases,
such as communicable diseases where
federal isolation and quarantine are
authorized under Executive Order
13295, as amended by Executive Order
13375, consistent with 42 U.S.C. 264(b).
The current consolidated list of
communicable diseases for which
federal isolation and quarantine are
authorized includes: cholera;
diphtheria; infectious tuberculosis;
plague; smallpox; yellow fever; viral
hemorrhagic fevers; Severe Acute
Respiratory Syndrome (SARS); and
influenza that causes or has the
potential to cause a pandemic. This list
provides types of diseases that result in
Federal quarantine and may be revised
by the President as the need arises. As
a result, this list of diseases is
illustrative and not exhaustive. We
request comment on whether additional
changes to the regulatory text would
help clarify the limited cases in which
the situation would meet this threshold.

In order to use sick leave in this
situation, the relevant health authorities
or a health care provider must first make
a determination that the family
member’s presence in the community
would jeopardize the health of others
because of the family member’s
exposure to a communicable disease.
Secondly, the employee must actively
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be providing care for the family
member. For example, a minor child of
an employee could have been exposed
to a communicable disease such as
smallpox, and a determination has been
made by the relevant health authorities
or the health care provider that the
child’s presence at daycare or at school
could jeopardize the health of other
children. The employee could use sick
leave to provide care for that child at
home until it is determined whether or
not the child has contracted the disease.
The proposed amendment to
§630.401(b) would limit the amount of
accrued or accumulated sick leave
available for this purpose to 104 hours
per leave year, unless the family
member contracts the communicable
disease. Upon determination by health
care officials that the family member has
contracted the disease, the employee is
entitled to use up to 12 weeks of sick
leave in a leave year to care for a family
member with a serious health condition
under § 630.401(c).

Based on comments received from
agencies related to OPM’s existing
pandemic guidance, we are also
proposing to change our regulations
under § 630.402(a)(1)(iii) to permit
agencies to advance a maximum of 240
hours (30 days) of sick leave to an
employee if it has been determined by
the health authorities having
jurisdiction or by a health care provider
that the employee’s presence on the job
would jeopardize the health of others
because of exposure to a communicable
disease. Similarly, we propose under
§630.402(a)(2)(iil) an advancement of a
maximum of 104 hours (13 days) of sick
leave in a leave year to an employee to
provide care for a family member who
would, as determined by the health
authorities having jurisdiction or by a
health care provider, jeopardize the
health of others by that family member’s
presence in the community because of
exposure to a communicable disease.

We believe these proposed regulatory
changes are consistent with the intent of
Federal sick leave laws and would
benefit agencies and employees,
especially in the event of a health crisis
resulting in an outbreak of pandemic
influenza or another communicable
disease.

Proposed Regulations on Advanced Sick
Leave

OPM is also proposing to insert a new
section at § 630.402 that reinstates a
longstanding practice that is not in our
current regulations regarding the
advancement of up to 104 hours (13
days) of sick leave to provide general
care for a family member and/or for
bereavement purposes. In this section,

we are also proposing to specify the
amount of sick leave that may be
advanced for other conditions listed
under § 630.401(a).

OPM’s proposed regulations at
§630.402(a)(1) would permit an agency
to advance up to 240 hours (30 days) of
sick leave to a full-time employee (1)
who is incapacitated for the
performance of his or her duties by
physical or mental illness, injury,
pregnancy, or childbirth; (2) for a
serious health condition of the
employee or a family member; (3) when
the employee would, as determined by
the health authorities having
jurisdiction or by a health care provider,
jeopardize the health of others by his or
her presence on the job because of
exposure to a communicable disease; (4)
for purposes relating to the adoption of
a child; or (5) for the care of a covered
servicemember with a serious injury or
illness, provided the employee has
invoked FMLA in accordance with
§§630.1203(b) and 630.1204. We are
also proposing under § 630.402(a)(2)
that an agency may advance up to 104
hours (13 days) of sick leave to a full-
time employee when he or she (1)
receives medical, dental, or optical
examination or treatment; (2) provides
care for a family member who is
incapacitated by a medical or mental
condition or attends to a family member
receiving medical, dental, or optical
examination or treatment; (3) provides
care for a family member who would, as
determined by the health authorities
having jurisdiction or by a health care
provider, jeopardize the health of others
by that family member’s presence in the
community because of exposure to a
communicable disease; or (4) makes
arrangements necessitated by the death
of a family member or attends the
funeral of a family member.

Under proposed § 630.402(a), the
maximum amount of sick leave that may
be advanced is 240 hours (30 days).
Under proposed § 630.402(b), an
employee may not be indebted for more
than 240 hours (30 days) at any point in
time. For a part-time employee (or an
employee on an uncommon tour of
duty), the maximum amount of sick
leave an agency may advance, and for
which an employee may be indebted,
must be prorated according to the
number of hours in the employee’s
regularly scheduled administrative
workweek.

Substitution of Sick Leave for Unpaid
FMLA Leave To Care for a Covered
Servicemember

The NDAA also amended 5 U.S.C.
6382(d) to provide that an employee
may elect to substitute any of the

employee’s accrued or accumulated
annual or sick leave for any part of the
26-week period of unpaid FMLA leave
to care for a covered servicemember. We
are proposing a new § 630.403 in the
sick leave regulations to implement this
change, which provides that the amount
of sick leave that an employee may
substitute for unpaid FMLA leave when
taking FMLA leave to care for a covered
servicemember may not exceed a total of
26 administrative workweeks in a single
12-month period, or, for a part-time
employee or an employee with an
uncommon tour of duty, a prorated
amount of sick leave equal to 26 times
the average number of hours in his or
her scheduled tour of duty each week.

Subpart L, Family and Medical Leave
Definitions

In § 630.1202 of the proposed
regulations, we added definitions for
active duty, contingency operation,
covered servicemember, next of kin of a
covered servicemember, outpatient
status, parent of a covered
servicemember, serious injury or illness,
single 12-month period, and son or
daughter of a covered servicemember—
all of which are new terms applicable
only to taking FMLA leave to care for a
covered servicemember.

Active duty is defined in law (5 U.S.C.
6381(7)) to mean duty under a call or
order to active duty under a provision
of law referred to in § 101(a)(13)(B) of
title 10. OPM’s proposed regulations
provide an expanded version of this
definition for clarity and to enhance the
reader’s understanding.

Contingency operation is defined in
law at 10 U.S.C. 101(a)(13). We are
proposing to adopt this statutory
definition in our regulations to mean a
military operation that is designated by
the Secretary of Defense as an operation
in which members of the Armed Forces
are or may become involved in military
actions, operations, or hostilities against
an enemy of the United States or against
an opposing military force; or results in
the call or order to, or retention on,
active duty of members of the
uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406
of title 10 of the United States Code,
chapter 15 of title 10 of the United
States Code, or any other provision of
law during a war or during a national
emergency declared by the President or
Congress.

Covered servicemember is defined in
law (5 U.S.C. 6381(8)) to mean a
member of the Armed Forces who is
undergoing medical treatment,
recuperation, or therapy as an
outpatient, or is otherwise on the
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temporary disability retired list, for a
serious injury or illness.

For the reasons outlined in our
discussion of “Who Is a Covered
Servicemember,” we have altered the
statutory definition slightly to clarify
that a covered servicemember must be a
current member of the Armed Forces, or
a member on the temporary disability
retired list, but may not be a former
member of the Armed Forces, National
Guard, or Reserve, or a member on the
permanent disability retired list. The
proposed definition therefore reads:
“Covered servicemember means a
current member of the Armed Forces,
including a member of the National
Guard or Reserves, who is undergoing
medical treatment, recuperation, or
therapy, is otherwise in outpatient
status, or is otherwise on the temporary
disability retired list, for a serious injury
or illness incurred in the line of duty on
active duty, but does not include former
members of the Armed Forces, former
members of the National Guard and
Reserves, and members on the
permanent disability retired list.”

Next of kin of a covered
servicemember. The NDAA
amendments provide that a covered
servicemember’s ‘“‘next of kin” is
eligible to take FMLA leave to care for
the covered servicemember and defines
the term next of kin as the “nearest
blood relative” of a covered
servicemember (5 U.S.C. 6381(10)).

After consultation with appropriate
stakeholders, DOL expanded the
definition of next of kin of a covered
servicemember. We are adopting the
DOL definition with modifications to
the appropriate citations to our
regulations.

Outpatient status is defined in law (5
U.S.C. 6381(9)), with respect to a
covered servicemember, to mean ‘‘the
status of a member of the Armed Forces
assigned to (A) a military medical
treatment facility as an outpatient; or (B)
a unit established for the purpose of
providing command and control of
members of the Armed Forces receiving
medical care as outpatients.” We are
adopting this statutory definition of
outpatient status in our proposed
regulations.

Parent of a covered servicemember.
Under FMLA, the terms “parent” and
““parent of a covered servicemember”
refer to different circumstances for
purposes of FMLA leave eligibility.
Under 5 U.S.C. 6382(a)(1)(C), an
employee is entitled to “basic’” FMLA
leave to care for his or her parent if the
parent has a serious health condition.
However, under 5 U.S.C. 6382(a)(3), in
the context of leave to care for a covered
servicemember, the parent is the

employee who has the entitlement to
take FMLA leave to care for a son or
daughter. Since the entitlement to leave
is expressed differently in the two
statutory provisions, the definition of
parent in the current regulations (which
is—‘‘parent means a biological parent or
an individual who stands or stood in
loco parentis to an employee when the
employee was a son or daughter. This
term does not include parents ‘in law’”’)
does not accurately describe the
meaning of parent as it is used in the
context of leave to care for a covered
servicemember. Accordingly, in
§630.1202, we propose a separate
definition of parent of a covered
servicemember to mean a ‘““‘covered
servicemember’s biological, adoptive,
step or foster father or mother, or any
other individual who stands or stood in
loco parentis to the covered
servicemember. This term does not
include parents-in-law.”

Based on the new definition of parent
of a covered servicemember, we also
made a conforming change to the
definition of in loco parentis to add a
reference to covered servicemembers so
that the definition now reads: “In loco
parentis refers to the situation of an
individual who has day-to-day
responsibility for the care and financial
support of a child or, in the case of an
employee or a covered servicemember,
who had such responsibility for the
employee or the covered servicemember
when either was a child. A biological or
legal relationship is not necessary.”

Serious injury or illness is defined in
law (5 U.S.C. 6381(11)), in the case of
a member of the Armed Forces, to mean
an injury or illness incurred by the
member in the line of duty on active
duty in the Armed Forces that may
render the member medically unfit to
perform the duties of the member’s
office, grade, rank, or rating. Consistent
with the approach taken by DOL in its
final rule, we are changing the statutory
definition of serious injury or illness
slightly in our proposed regulations to
use the term “‘covered servicemember,”
so the definition in the proposed
regulations reads: ““Serious injury or
illness means an injury or illness
incurred by a covered servicemember in
the line of duty on active duty that may
render the servicemember medically
unfit to perform the duties of the
servicemember’s office, grade, rank, or
rating.”

Single 12-month period is described
in DOL’s final rule to mean the period
that “begins on the first day the eligible
employee takes FMLA leave to care for
a covered servicemember and ends 12
months after that date.” 29 CFR
825.127(c)(1). We are proposing a new

definition: ““Single 12-month period
means the period beginning on the first
day the employee takes FMLA leave to
care for a covered servicemember with
a serious injury or illness and ending 12
months after that date in accordance
with section 630.1205(b) and (c)”.

Son or daughter of a covered
servicemember. With respect to who
may take leave to care for a covered
servicemember, the NDAA amends 5
U.S.C. 6382(a)(3) to provide that such
leave is available to an employee who
is the “spouse, son, daughter, parent, or
next of kin of a covered
servicemember.” Under the existing
FMLA definition of son or daughter (5
U.S.C. 6381(6)), a son or daughter must
either be (A) under 18 years of age, or
(B) 18 years of age or older and
incapable of self-care because of a
mental or physical disability. Applying
this definition to the leave to care for a
covered servicemember entitlement
would mean that most, if not all, adult
children would not be permitted to use
this entitlement to take leave to care for
a parent who is a covered
servicemember. This is so even though
the same adult child could take “basic”
FMLA leave (i.e., leave under 5 U.S.C.
6382(a)(1)(C) and § 630.1203(a)(3)) to
care for his or her parent who is a
covered servicemember if the parent’s
serious injury or illness also qualified as
a serious health condition under the
FMLA. Since applying the current
definition of son or daughter for
purposes of leave to care for a covered
servicemember would severely
undermine the clear intent of the NDAA
provisions, DOL created a new term, son
or daughter of a covered servicemember,
for purposes of FMLA leave taken to
care for a covered servicemember. We
concur with DOL’s opinion that such a
result was not intended, and
accordingly, § 630.1201 of the proposed
rule establishes a separate definition of
son or daughter of a covered
servicemember for the purpose of leave
to care for a covered servicemember,
which is “a covered servicemember’s
biological, adopted, or foster child,
stepchild, legal ward, or a child for
whom the covered servicemember stood
in loco parentis, and who is of any age.”

Entitlement to Leave To Care for a
Covered Servicemember

Under the NDAA, section 6382(a) of
title 5, U.S. Code, was amended by
adding a new section to entitle an
employee who is the spouse, son,
daughter, parent, or next of kin of a
covered servicemember to a total of 26
administrative workweeks of leave
during a 12-month period to care for the
covered servicemember. This leave is



43068

Federal Register/Vol.

74, No. 164/ Wednesday, August 26,

2009/ Proposed Rules

available only during a single 12-month
period.

We added proposed §630.1203(b) to
describe an employee’s entitlement to
use a total of 26 administrative
workweeks of unpaid leave during a
single 12-month period to care for a
covered servicemember with a serious
injury or illness if the employee is the
spouse, son, daughter, parent, or next of
kin of a covered servicemember.
Consistent with DOL regulations, OPM
is applying this entitlement on a per-
covered servicemember, per-serious
injury or illness basis, such that an
employee may be entitled to take more
than one period of up to 26
administrative workweeks of leave if the
leave is to care for different covered
servicemembers or to care for the same
covered servicemember with a
subsequent serious injury or illness, as
long as no more than 26 administrative
workweeks of leave is taken within any
single 12-month period as described in
proposed § 630.1205(b).

Per covered servicemember. An
employee who has previously invoked
FMLA leave to care for a covered
servicemember in a single 12-month
period may subsequently invoke FMLA
leave in order to care for a different
covered servicemember in a different
single 12-month period. If the single 12-
month periods applicable to the
different covered servicemembers do
not overlap, the employee may take up
to 26 administrative workweeks of leave
during each single 12-month period. If
the single 12-month periods applicable
to the different covered servicemembers
do overlap, the employee may take no
more than 26 administrative workweeks
of leave during any single 12-month
period. However, in no case may an
employee take more than 26
administrative workweeks of leave
during any single 12-month period as
described in proposed § 630.1205(b) and
(c).

For example, on February 4, 2008, an
employee invokes FMLA leave to care
for a covered servicemember (her son)
who was injured in the line of duty
while on active duty. Since she first
uses the leave on February 4, 2008, the
single 12-month period for her son’s
care begins on February 4, 2008, and
ends on February 3, 2009. She uses a
total of 17 weeks out of the 26 week
entitlement, between February 4 and
May 30, 2008. On June 18, 2008, the
employee’s husband is seriously injured
in the line of duty while on active duty
and qualifies as a covered
servicemember for FMLA purposes. The
employee invokes her FMLA
entitlement to care for her husband but
she is limited to no more than 9 weeks

of FMLA leave to care for her husband
between June 18, 2008, and February 3,
2009, because of the limit of 26 weeks
of leave in any single 12-month period.
If her husband continues to need care
after the single 12-month period ends
for her son (February 3, 2009), the
employee may use an additional 17
weeks to care for her husband until the
single 12-month period entitlement for
her husband expires on June 17, 2009.

Per serious injury or illness. An
employee may take more than one
single 12-month period of up to 26
administrative workweeks of leave to
care for a covered servicemember with
more than one serious injury or illness
only when the serious injury or illness
is a subsequent serious injury or illness,
including a manifestation of a second
serious injury or illness at a later time.
An employee may not take a subsequent
period of leave to care for a covered
servicemember who experiences an
aggravation or complication of an earlier
serious injury or illness. If the different
single 12-month periods applicable to
the different serious injuries or illnesses
do not overlap, the employee may take
up to 26 administrative workweeks of
leave during each single 12-month
period. If the single 12-month periods
applicable to the different serious
injuries or illnesses do overlap, the
employee may take no more than 26
administrative workweeks of leave
during any single 12-month period. In
no case may an employee take more
than 26 administrative workweeks of
leave within any single 12-month period
as described in proposed § 630.1205(b)
and (c).

For example, on June 23, 2008, an
employee has a daughter who is
seriously injured in the line of duty
while on active duty by a road-side
bomb. The employee is entitled to use
26 weeks of FMLA leave to care for his
daughter, a covered servicemember. The
single 12-month period for the
daughter’s care begins on June 24, 2008,
when the employee first uses the leave,
and ends on June 23, 2009. The
employee takes 16 weeks of FMLA leave
to care for his daughter, and the
daughter recovers and returns to active
duty before the end of the single 12-
month period. However, in July, 2009,
the daughter is injured in the line of
duty while on active duty by a sniper.
The employee is entitled to use another
26 weeks of FMLA leave to care for his
daughter because the subsequent injury
provides the employee with a new 26-
week entitlement, and the previous
single 12-month period has expired.

In this same example, however, if the
daughter’s second injury by sniper
attack occurred in January of 2009 and

the employee first took leave to care for
his daughter for that injury on January
7, 2009, (i.e., the single 12-month
periods overlapped) the employee is
limited to no more than 10 weeks of
FMLA leave to care for his daughter
between January 7, 2009, and June 23,
2009, because of the limit of 26 weeks
of FMLA leave in any single 12-month
period. An overlapping single 12-month
period begins with the employee’s use
of leave as of January 7, 2009, and runs
until January 6, 2010. If the employee
uses 10 weeks of leave to care for his
daughter between January 7, 2009, and
June 23, 2009, he would then be able to
use an additional 16 weeks of leave as
of June 24, 2009, until the expiration of
the second single 12-month period on
January 6, 2010.

As DOL has expressed in its final
regulations, applying this entitlement
on a per-injury, per-covered
servicemember basis acknowledges the
reality that servicemembers are injured
and treated and then re-injured again on
active duty. We would add that some
employees have multiple family
members who are in the military and,
therefore, may have more than one
family member who is injured in the
line of duty on active duty. Also, we
believe there will be relatively few
instances in which an employee will
have more than one covered
servicemember for whom he or she
needs to provide care, or a covered
servicemember with a subsequent
serious illness or injury. However, if an
employee is faced with such
circumstances, he or she should have
access to FMLA leave to care for a
covered servicemember.

Who Is a Covered Servicemember

In order for an employee to be entitled
to take FMLA leave to care for a
servicemember, the NDAA amendments
require that the servicemember be a
“covered servicemember” who is
undergoing medical treatment,
recuperation, or therapy, otherwise in
outpatient status, or on the temporary
disability retired list for a ““serious
injury or illness” that ‘““may render the
member medically unfit to perform the
duties of the member’s office, grade,
rank, or rating.” See definitions of
covered servicemember at 5 U.S.C.
6381(8), serious injury or illness at 5
U.S.C. 6381(11), and outpatient status at
5 U.S.C. 6381(9).

In light of the NDAA’s focus on a
covered servicemember’s ability to
perform his or her military duties when
determining whether the servicemember
has a “serious injury or illness” (i.e., a
determination must be made that the
injury or illness “may render the
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member medically unfit to perform the
duties of the member’s office, grade,
rank, or rating”’), DOL regulations
specifically exclude a serious injury or
illness that manifests itself after the
servicemember has left military service.
Consistent with DOL’s regulations, we
added proposed §630.1203(b)(3) to
provide that an employee may not take
leave under this paragraph to care for
former members of the Armed Forces,
former members of the National Guard
and Reserves, and members on the
permanent disability retired list.

Invoking FMLA Entitlement

We are proposing to reorganize the
FMLA regulations in title 5 to create a
new §630.1204 describing the process
for invoking the FMLA entitlements, in
which we are adding language to
account for amendments made by the
NDAA. There are certain conditions that
would provide an employee an
entitlement to both “basic” FMLA leave
to care for a family member with a
serious health condition under
§630.1203(a)(3) and FMLA leave to care
for a covered servicemember under
§630.1203(b). This would be the case,
for example, if an employee had a
spouse or parent who was a covered
servicemember, because the serious
injury or illness of the covered
servicemember would also fit the
definition of serious health condition.
We address this situation in proposed
§630.1204, to which we are adding a
new paragraph (c) to clarify that when
an employee invokes his or her
entitlement to FMLA leave for a
circumstance that could qualify under
§630.1203(a)(3) (i.e. ‘“‘basic” FMLA
leave to care for a family member with
a serious health condition) or
§630.1203(b) (i.e., FMLA leave to care
for a covered servicemember), the
FMLA leave must be designated as
being taken under § 630.1203(b). The
higher 26-week entitlement applies in
this case. Leave to care for a covered
servicemember is to be applied on a per-
covered servicemember, per-serious
injury or illness basis. If, after the single
12-month period for leave to care for a
covered servicemember is exhausted,
the covered servicemember is still in
need of care, the employee may take
FMLA leave for any necessary
subsequent care as ‘‘basic”’ FMLA leave
to care for a family member with a
serious health condition under
§630.1203(a)(3), subject to all
requirements relating to use of such
leave.

Application of the 12-Month FMLA
Periods

With the creation of the new
entitlement for leave to care for a
covered servicemember, there are now
two distinct 12-month periods during
which FMLA leave may be used. The
12-month period referred to in
§630.1203(a) begins on the date the
employee first takes leave for a family
or medical need specified in
§630.1203(a) and provides an
entitlement to 12 administrative
workweeks of unpaid leave in a 12-
month period. The “single 12-month
period” referred to in proposed
§630.1203(b) begins on the first day the
employee takes FMLA leave to care for
a covered servicemember and provides
up to 26 administrative workweeks of
unpaid leave during a 12-month period.
Proposed §630.1205 is being added to
explain the application of the two 12-
month periods and how they interact
with each other.

Consistent with DOL regulations, we
clarify in § 630.1205(b)(1) that any leave
used under an employee’s 12-week
FMLA entitlement prior to the first use
of leave to care for a covered
servicemember does not count towards
the “single 12-month period” under
§630.1203(b).

For example, on February 25, 2008, an
employee invokes her entitlement to
basic FMLA for the birth of her child.
She is in her 8th week of FMLA leave
(April 17, 2008) when she receives word
that her husband was seriously hurt in
the line of duty while on active duty.
On April 18, 2008, the employee
invokes the 26-week FMLA leave
entitlement to care for her husband. She
is entitled to use up to 26 weeks of
FMLA leave from April 18, 2008, to
April 17, 2009, for this purpose. The
time period during which she used
basic FMLA leave does not count
toward the 26-week entitlement during
a single 12-month period. We note that
the employee is not required to invoke
the 26-week leave entitlement
immediately. She may delay invoking
the 26-week entitlement until such time
as she is needed to provide care for her
husband. Once the employee invokes
her 26-week leave entitlement and
begins to care for her husband, the
single 12-month period begins. In this
example, the employee may choose to
exhaust her full 12-week basic FMLA
entitlement for the birth of a child first,
and then invoke the 26-week FMLA
entitlement after her husband is
released from the hospital and returns
home.

In another example, the employee’s
first use of FMLA leave is on April 18,

2008, when she invokes the 26-week
FMLA leave entitlement to care for her
husband who was seriously injured in
the line of duty while on active duty.
She is entitled to use up to 26 weeks of
FMLA leave during the single 12-month
period from April 18, 2008, to April 17,
2009. On November 25, 2008, the
employee’s daughter is diagnosed with
leukemia which entitles the employee to
12 weeks of “basic” FMLA leave under
current 5 CFR 630.1203(a)(3), and she
invokes her entitlement on this date. At
this point, the employee has used a total
of 23 weeks of FMLA leave to care for
a covered servicemember in order to
care for her husband and has 3 weeks
of FMLA leave to care for her husband
or daughter between November 25,
2008, and April 17, 2009. On April 18,
2009, the employee can use the
remaining 9 weeks of “basic”” FMLA
leave to care for her daughter for
additional care related to the leukemia.
We state in paragraph (b)(2) that if an
employee does not take all of his or her
26 administrative workweeks of leave
entitlement to care for a covered
servicemember during this single 12-
month period, the remaining part of his
or her 26 administrative workweeks of
leave entitlement to care for the covered
servicemember is forfeited. In paragraph
(b)(3), we explain that when an
employee takes leave to care for more
than one covered servicemember or for
a subsequent serious injury or illness of
the same covered servicemember, and
the “single 12-month periods”
corresponding to the different leave
entitlements to care for a covered
servicemember overlap, the employee is
limited to taking no more than 26
administrative workweeks of leave in
each single 12-month period.

Certification for Leave Taken To Care
for a Covered Servicemember

Specific Requirements

The NDAA amended the FMLA
certification requirements (5 U.S.C.
6383(f)) to permit an agency to require
that a request for leave to care for a
covered servicemember ‘“‘be supported
by a certification issued at such time
and such manner as the Office of
Personnel Management may by
regulation prescribe.” The NDAA
amendments regarding entitlement to
FMLA leave to care for a covered
servicemember contain specific
certification requirements that are
unique to military servicemembers. The
certification requirements for a family
member’s serious health condition
under current § 630.1207 do not
adequately address the certification
requirements unique to military
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servicemembers. Specifically, the
NDAA provision defining covered
servicemember requires that the
servicemember be (1) undergoing
medical treatment, recuperation, or
therapy; (2) otherwise in outpatient
status; or (3) on the temporary disability
retired list because of a serious injury or
illness. (5 U.S.C. 6381(8)) The NDAA
provisions further provide that a serious
injury or illness means an injury or
illness incurred by the member in the
line of duty on active duty in the Armed
Forces that may render the member
medically unfit to perform the duties of
the member’s office, grade, rank, or
rating (5 U.S.C. 6381(11)). Therefore, we
are proposing to create new §630.1211
on medical and other certification for
leave to care for a covered
servicemember that sets forth separate
certification requirements for leave to
care for a covered servicemember.

This section provides that an agency
may require certification that provides
information specific to the NDAA
requirements for taking leave to care for
a covered servicemember, including: (1)
Whether the covered servicemember has
incurred a serious injury or illness; (2)
whether the injury or illness may render
the covered servicemember medically
unfit to perform the duties of the
member’s office, grade, rank, or rating;
(3) whether the injury or illness was
incurred by the member in the line of
duty on active duty; (4) whether the
covered servicemember is undergoing
medical treatment, recuperation, or
therapy, is otherwise on outpatient
status, or is otherwise on the temporary
disability retired list; and (5) the family
relationship of the employee to the
covered servicemember.

Besides the information specific to the
NDAA requirements for taking leave to
care for a covered servicemember, this
section also provides that the
certification for leave to care for a
covered servicemember should also
contain certain other information. This
information includes: (1) The probable
duration of the injury or illness; (2)
frequency and duration of leave
required; and (3) if leave is requested on
an intermittent or reduced schedule
basis, an estimate of the frequency and
duration of such leave. These provisions
are consistent, as appropriate, with the
regulations promulgated by DOL in its
final rule.

Authorized Health Care Providers

Section 630.1211(a) of the proposed
rule lists the health care providers that
may complete the medical certification
form. As described in the DOL
regulations, DOL consulted with DOD
and VA, and learned that

servicemembers with a serious injury or
illness may receive care from a number
of different health care providers,
including DOD health care providers,
VA health care providers, or DOD
TRICARE military health system
authorized private health care
providers.! Members of the National
Guard and Reserves and members on
the temporary disability retired list are
more likely to receive care from DOD
TRICARE authorized private health care
providers, especially if the
servicemember resides in a rural or
remote area. Consequently, and
consistent with the DOL final rule,
§630.1211(a) provides that any one of
the following health care providers may
complete the certification: (1) A DOD
health care provider; (2) a VA health
care provider; (3) a DOD TRICARE
network authorized private health care
provider; or (4) a DOD non-network
TRICARE authorized private health care
provider.

Use of DOL Certification Form (WH-
385)

Paragraph (b) of proposed § 630.1211
provides the information that is
required from health care providers, and
paragraph (c) provides the information
that is required from the employee and/
or covered servicemember. DOL has
developed an optional form (Form WH-
385) for employees’ use in obtaining
certification that meets FMLA’s
certification requirements for leave to
care for a covered servicemember. This
form can be found at http://
www.dol.gov/esa/whd/forms/WH-
385.pdf and may be used by Federal
agencies. The new form includes two
additional categories of internal DOD
casualty assistance designations used by
DOD health care providers ((VSI) Very

1TRICARE is the health care program serving
active duty service members, National Guard and
Reserve members, retirees, their families, survivors
and certain former spouses worldwide. As a major
component of the Military Health System, TRICARE
brings together the health care resources of the
uniformed services and supplements them with
networks of civilian health care professionals,
institutions, pharmacies, and suppliers to provide
access to high-quality health care services while
maintaining the capability to support military
operations. To be eligible for TRICARE benefits, one
must be registered in the Defense Enrollment
Eligibility Reporting System (DEERS). See http://
tricare.mil/mybenefit/home/overview/
WhatIsTRICARE. The Military Health System is a
partnership of medical educators, medical
researchers, and health care providers and their
support personnel worldwide. This DOD enterprise
consists of the Office of the Assistant Secretary of
Defense for Health Affairs; the medical departments
of the Army, Navy, Marine Corps, Air Force, Coast
Guard, and Joint Chiefs of Staff; the Combatant
Command Surgeons; and TRICARE providers
(including private sector health care providers,
hospitals, and pharmacies). See http:/mhs.osd.mil/
aboutMHS.aspx.

Seriously Ill/Injured and (SI) Seriously
I11/Injured) that also meet the standard
of serious injury or illness.) Consistent
with past practice, OPM is not
developing its own form, but encourages
Federal agencies to use DOL’s Form
WH-385 to ensure the correct
information is gathered for FMLA
approval. (Federal agencies should also
continue to use DOL’s Form WH-380
for “basic”” FMLA leave certification,
but not the new DOL Forms WH-380—
E or WH-380-F. The latter were
generated by DOL as part of its final
FMLA regulations and are based on
changes to DOL’s FMLA regulations
which do not apply to our proposed
regulations.)

Request for Military-Related Information

In the supplementary information
accompanying DOL’s final regulations,
DOL stated that, based on consultation
with DOD, it was DOL’s understanding
that every covered servicemember will
have a DOD representative who can
serve as a point of contact for health
care providers should they need
information regarding the military-
related determinations requested in the
FMLA certification form. For example,
the most seriously injured or ill covered
servicemembers (i.e., those
servicemembers with injuries DOD
terms catastrophic or severe) will have
either a “Federal Recovery Coordinator”
or “Recovery Care Coordinator”
assigned to assist the covered
servicemember and his or her family.
Therefore, proposed §630.1211(b)
provides that if the authorized health
care provider is unable to make certain
military-related determinations, the
health care provider may complete the
certification form by relying on
determinations from an authorized DOD
representative, such as a DOD recovery
care coordinator.

No Recertification for Leave To Care for
a Covered Servicemember

Proposed section 630.1211(d)
specifies that (as is the case with the
certification process for leave taken to
care for a family member with a serious
health condition) no information may be
required beyond that specified in this
certification section. It also states that
an agency may seek authentication or
clarification of the certification. Since
FMLA leave to care for a covered
servicemember is a per-serious injury or
illness entitlement limited to a single
12-month period, we do not believe that
a recertification process, such as that
provided for under current 5 CFR
630.1207(j) for “‘basic” FMLA leave, is
necessary for leave to care for a covered
servicemember. Also, since several of
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the amendments made by the NDAA
contain specific requirements that are
unique to military servicemembers and
that only the military can determine
(such as whether the serious injury or
illness was incurred in the line of duty
on active duty), we believe that,
consistent with DOL regulations, it
would be inappropriate to permit a
second or third opinion process such as
that provided for “basic” FMLA leave
under current § 630.1207(d) and (e).
Therefore, §630.1211(d) also states that
second and third opinions and
recertifications are not permitted for
leave to care for a covered
servicemember.

Invitational Travel Orders (ITOs) or
Invitational Travel Authorizations
(ITAs)

Proposed section 630.1211(e)
provides that an agency requiring an
employee to submit a certification for
leave to care for a covered
servicemember must accept the
submission of “invitational travel
orders” (“ITOs’’) or “invitational travel
authorizations” (“ITAs”) issued for
medical purposes as sufficient
certification of the employee’s request
for leave to care for a covered
servicemember.

As described in DOL’s regulations,
based on consultation with DOD, DOL
believes, and we concur, that the
issuance of such orders or
authorizations qualifies a
servicemember as a covered
servicemember for purposes of the
FMLA provisions governing leave to
care for a covered servicemember. The
issuance of an ITO or ITA for medical
purposes permits the named family
member of the injured or ill
servicemember to travel immediately to
the servicemember’s bedside, at DOD’s
expense. These ITOs or ITAs for
medical purposes are not routinely
issued by DOD, but rather only when
the servicemember is, at minimum,
seriously injured or ill. In its
regulations, DOL further indicated its
understanding that, in such cases, the
ITO or ITA is issued to a
servicemember’s family upon the
direction of a DOD health care provider
and will state on its face that the travel
order or authorization is for “medical
purposes.”

We agree that permitting ITOs or ITAs
to serve as sufficient certification is
appropriate in light of the fact that DOD
has determined that the injury or illness
incurred by the servicemember is
serious enough to warrant the
immediate presence of a family member
at the servicemember’s bedside.
Moreover, in many circumstances where

ITOs or ITAs are issued, it may be
extremely difficult for an employee to
provide an agency an otherwise timely
certification that complies with the
requirements of this section. This
approach accommodates an agency’s
right to obtain a sufficient certification
from an employee in order to verify the
employee’s entitlement to FMLA leave
to care for a covered servicemember.

Section 630.1211(e) further provides
that an ITO or ITA issued to any family
member to join an injured or ill covered
servicemember at his or her bedside is
sufficient certification regardless of
whether the employee is named in the
ITO or ITA. These provisions are
consistent with those provided in DOL’s
final rule. Thus, for example, a covered
servicemember’s son may submit an ITO
issued to the covered servicemember’s
spouse to support the son’s request for
FMLA leave to care for the covered
servicemember during the time period
specified by the ITO. DOD does not
issue an ITO or ITA to every family
member of an injured or ill covered
servicemember who might be eligible to
take FMLA leave to care for the covered
servicemember. In some situations, the
servicemember may have additional
family members who are eligible to take
FMLA leave to care for the covered
servicemember, even if DOD has not
authorized an ITO for that person. For
example, an ITO or ITA can be issued
to the spouse of a servicemember
without also being issued to a
servicemember’s parents, children, or
siblings. We agree with DOL’s
determination, as indicated in DOL’s
regulations, that all family members of
a covered servicemember who are
eligible to take FMLA leave to care for
the covered servicemember should be
able to rely on DOD’s issuance of an ITO
or ITA as sufficient certification to
support a request for FMLA leave
during the period covered by the ITO or
ITA.

Given the seriousness of the injuries
or illness incurred by a covered
servicemember whose family member
receives an ITO or ITA, and the
immediate need for the family member
at the covered servicemember’s bedside,
our intention is to remove as many
certification impediments for the
employee as possible for the duration of
the order or authorization. Accordingly,
§630.1211(e)(1) further provides that an
ITO or ITA is sufficient certification for
the duration of the time specified in the
ITO or ITA, and that during this time,
an employee may take leave to care for
the covered servicemember in a
continuous block of time or on an
intermittent basis. Section
630.1211(e)(2) states that an employee

who provides an ITO or ITA to support
his or her request for leave may not be
required to provide any additional or
separate certification that leave taken on
an intermittent basis during the period
of time specified in the ITO or ITA is
medically necessary.

If an employee needs leave to care for
a covered servicemember beyond the
expiration date specified in an ITO or
ITA, paragraph (e)(3) of §630.1211
permits an agency to request that the
employee have one of the authorized
health care providers listed under
§630.1211(a) furnish the required
certification for the remainder of the
employee’s necessary leave period. This
is consistent with the approach taken by
DOL in its final rule. Permitting this
additional certification, if an agency
chooses to request it, allows the agency
to obtain information about the
employee’s continued need for leave
once the ITO or ITA expires, including
specific information regarding the
covered servicemember’s injury or
illness and its expected duration, since
the ITO or ITA will not provide the
agency with such information initially.
As DOL stated in its final rule, once an
ITO or ITA expires, the employee will
be in a better position to have an
authorized health care provider furnish
a complete certification as to the
servicemember’s medical condition and
the employee’s continuing need for
leave. Paragraphs (e)(4) and (e)(5) of
§630.1211 state, respectively, that when
an employee supports his or her request
for leave with an ITO or ITA, a health
care provider of the agency may seek
authentication and clarification of the
ITO or ITA, but the agency may not
require a second and third opinion or
use a recertification process.

Further Certification Requirements

Paragraphs (f)—(i) of proposed
§630.1211 parallel similar provisions in
the certification requirements for
“basic” FMLA leave. Paragraph (f)
provides that the agency must grant
provisional leave pending final written
certification if the employee cannot
provide the certification before leave
begins, or if the agency questions the
validity of the original certification
provided by the employee and the
medical treatment requires the leave to
begin. Paragraph (g) states that an
employee must provide certification to
the requesting agency within 15
calendar days of the agency’s request,
unless it is not practicable to do so
under the particular circumstances,
despite the employee’s diligent, good-
faith efforts, in which case the employee
must provide the certification within a
reasonable period of time, but no later
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than 30 calendar days after the agency’s
request. Paragraph (h) states that if the
employee fails to provide the requested
certification after the leave has
commenced, the agency may charge the
employee as absent without leave
(AWOL) or allow the employee to
request that the provisional leave be
charged as leave without pay or to the
employee’s annual and/or sick leave
account. Paragraph (i) addresses the
security and confidentiality of this
certification.

Qualifying Exigency Leave

The amendments made by the NDAA
provided DOL with the authority to
establish “qualifying exigency leave” for
employees covered by DOL’s
regulations. See 29 CFR 825.126. This
type of leave helps families of members
of the National Guard and Reserves
manage family affairs when a family
member is on active duty. Qualifying
exigencies for which employees can use
FMLA leave are: (1) Short-notice
deployment; (2) military events and
related activities; (3) childcare and
school activities; (4) financial and legal
arrangements; (5) counseling; (6) rest
and recuperation; (7) post-deployment
activities; and (8) additional activities
not encompassed in the other categories
that the employer and employee agree
qualify as exigencies and agree to the
timing and duration of the leave. The
NDAA amendments did not provide this
benefit to Federal employees; therefore,
it is not included in OPM’s proposed
regulations. OPM requests comments on
whether we should pursue legislation to
obtain this benefit for the Federal
workforce.

OPM is publishing subpart L, Family
and Medical Leave, in its entirety
because of the extent of the additions
and the reorganization of the text.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR 630

Government employees.
Office of Personnel Management.
John Berry,
Director.
Accordingly, OPM is proposing to
amend 5 CFR part 630 as follows:

PART 630—ABSENCE AND LEAVE

1. The authority citation for part 630
continues to read as follows:

Authority: 5 U.S.C. 6311; §630.205 also
issued under Pub. L. 108—411, 118 Stat 2312;
§630.301 also issued under Pub. L. 103-356,
108 Stat. 3410 and Pub. L. 108-411, 118 Stat
2312; §630.303 also issued under 5 U.S.C.
6133(a); §§630.306 and 630.308 also issued
under 5 U.S.C. 6304(d)(3), Pub. L. 102—484,
106 Stat. 2722, and Pub. L. 103-337, 108 Stat.
2663; subpart D also issued under Pub. L.
103-329, 108 Stat. 2423; §630.501 and
subpart F also issued under E.O. 11228, 30
FR 7739, 3 CFR, 1974 Comp., p. 163; subpart
G also issued under 5 U.S.C. 6305; subpart
H also issued under 5 U.S.C. 6326; subpart
I also issued under 5 U.S.C. 6332, Pub. L.
100-566, 102 Stat. 2834, and Pub. L. 103—
103, 107 Stat. 1022; subpart J also issued
under 5 U.S.C. 6362, Pub. L. 100-566, and
Pub. L. 103-103; subpart K also issued under
Pub. L. 105-18, 111 Stat. 158; subpart L also
issued under 5 U.S.C. 6387 and Pub. L. 103—
3, 107 Stat. 23; and subpart M also issued
under 5 U.S.C. 6391 and Pub. L. 102—-25, 105
Stat. 92.

2. In §630.401, remove paragraph (f)
and revise paragraphs (a)(3) and (b) to
read as follows:

§630.401 Granting sick leave.

(a] R

(3) Provides care for a family
member—

(i) Who is incapacitated by a medical
or mental condition or attends to a
family member receiving medical,
dental, or optical examination or
treatment;

(i1) With a serious health condition; or

(iii)) Who would, as determined by the
health authorities having jurisdiction or
by a health care provider, jeopardize the
health of others by that family member’s
presence in the community because of
exposure to a communicable disease;

* * * * *

(b) The amount of sick leave granted
to an employee during any leave year
for the purposes described in
paragraphs (a)(3)(i), (a)(3)(iii), and (a)(4)
of this section may not exceed a total of
104 hours (or, for a part-time employee
or an employee with an uncommon tour
of duty, the number of hours of sick
leave he or she normally accrues during

a leave year).
* * * * *

§§630.402 through 630.406 [Redesignated
as §§630.404 through 630.408].

3a. Redesignate §§630.402 through
630.406 as §§630.404 thl‘ough 630.408
respectively, and add new §§ 630.402
and 630.403 to read as follows:

§630.402 Advancing sick leave.

(a) At the beginning of a leave year or
at any time thereafter when required by

the exigencies of the situation, an
agency may advance sick leave in the
amount of:

(1) Up to 240 hours to a full-time
employee—

(i) Who is incapacitated for the
performance of his or her duties by
physical or mental illness, injury,
pregnancy, or childbirth;

(ii) For a serious health condition of
the employee or a family member;

(iii) When the employee would, as
determined by the health authorities
having jurisdiction or by a health care
provider, jeopardize the health of others
by his or her presence on the job
because of exposure to a communicable
disease;

(iv) For purposes relating to the
adoption of a child; or

(v) For the care of a covered
servicemember with a serious injury or
illness, provided the employee is
exercising his or her entitlement under
§§630.1203(b) and 630.1204.

(2) Up to 104 hours to a full-time
employee—

(i) When he or she receives medical,
dental or optical examination or
treatment;

(ii) To provide care for a family
member who is incapacitated by a
medical or mental condition or to attend
to a family member receiving medical,
dental, or optical examination or
treatment;

(iii) To provide care for a family
member who would, as determined by
the health authorities having
jurisdiction or by a health care provider,
jeopardize the health of others by that
family member’s presence in the
community because of exposure to a
communicable disease; or

(iv) To make arrangements
necessitated by the death of a family
member or to attend the funeral of a
family member.

(b) Two hundred forty hours is the
maximum amount of advanced sick
leave an employee may have to his or
her credit at any one time. For a part-
time employee (or an employee on an
uncommon tour of duty), the maximum
amount of sick leave an agency may
advance must be prorated according to
the number of hours in the employee’s
regularly scheduled administrative
workweek.

§630.403 Substitution of sick leave for
unpaid family and medical leave to care for
a covered servicemember.

The amount of accumulated and
accrued sick leave which an employee
may substitute for unpaid family and
medical leave under § 630.1203(b) may
not exceed a total of 26 administrative
workweeks in a single 12-month period
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(or, for a part-time employee or an
employee with an uncommon tour of
duty, an amount of sick leave equal to
26 times the average number of hours in
his or her scheduled tour of duty each
week).

3b. Revise paragraphs (b) and (c) of
§630.502 to read as follows:

§630.502 Sick leave recredit.

* * * * *

(b) Except as provided in § 630.407
and in paragraph (c) of this section, an
employee who has had a break in
service is entitled to a recredit of sick
leave (without regard to the date of his
or her separation), if he or she returns
to Federal employment on or after
December 2, 1994, unless the sick leave
was forfeited upon reemployment in the
Federal Government before December 2,
1994.

(c) Except as provided in §630.407,
an employee of the government of the
District of Columbia who was first
employed by the government of the
District of Columbia before October 1,
1987, who has had a break in service is
entitled to a recredit of sick leave
(without regard to the date of his or her
separation), if he or she returns to
Federal employment on or after
December 2, 1994, unless the sick leave
was forfeited upon reemployment in the
Federal Government before December 2,
1994.

* * * * *
4. Revise subpart L to read as follows:

Subpart L—Family and Medical Leave

630.1201 Purpose, applicability, and
administration.

630.1202 Definitions.

630.1203 Leave entitlement.

630.1204 Invoking FMLA entitlement.

630.1205 Application of the 12-month
FMLA periods.

630.1206 Non-standard workschedules and
holidays.

630.1207 Intermittent leave or reduced
leave schedule.

630.1208 Substitution of paid leave.

630.1209 Notice of leave.

630.1210 Medical certification for basic
FMLA leave for serious health condition
of the employee or family member.

630.1211 Medical and other certification for
leave to care for a covered
servicemember.

630.1212 Protection of employment and
benefits.

630.1213 Health benefits.

630.1214 Greater leave entitlements.

630.1215 Records and reports.

§630.1201 Purpose, applicability, and
administration.

(a) Purpose. This subpart provides
regulations to implement sections 6381
through 6387 of title 5, United States
Code. This subpart must be read
together with those sections of law.

Sections 6381 through 6387 of title 5,
United States Code, provide a standard
approach to providing family and
medical leave to Federal employees by
prescribing an entitlement to a total of
12 administrative workweeks of unpaid
leave during any 12-month period for
certain family and medical needs, as
specified in § 630.1203(a) of this part,
and an entitlement to a total of 26
administrative workweeks of unpaid
leave during a single 12-month period to
care for a covered servicemember with
a serious injury or illness, as specified
in § 630.1203(b) of this part.

(b) Applicability. (1) Except as
otherwise provided in paragraph (b)(2)
of this section, this subpart applies to
any employee who—

(i) Is defined as an “employee” under
5 U.S.C. 6301(2), excluding employees
covered under paragraph (b)(2) of this
section; and

(ii) Has completed at least 12 months
of service (not required to be 12 recent
or consecutive months) as—

(A) An employee, as defined under 5
U.S.C. 6301(2), excluding any service as
an employee under paragraph (b)(2) of
this section;

(B) An employee of the Veterans
Health Administration appointed under
title 38, United States Code, in
occupations listed in 38 U.S.C. 7401(1);

(C) A “teacher” or an individual
holding a “teaching position,” as
defined in section 901 of title 20, United
States Code; or

(D) An employee identified in section
2105(c) of title 5, United States Code,
who is paid from nonappropriated
funds.

(2) This subpart does not apply to—

(i) An individual employed by the
government of the District of Columbia;

(ii) An employee serving under a
temporary appointment with a time
limitation of 1 year or less;

(iii) An intermittent employee, as
defined in 5 CFR 340.401(c); or

(iv) Any employee covered by Title I
or Title V of the Family and Medical
Leave Act of 1993 (Pub. L. 103-3,
February 5, 1993). The Department of
Labor has issued regulations
implementing Title I at 29 CFR part 825.

(3) For the purpose of applying
sections 6381 through 6387 of title 5,
United States Code—

(i) An employee of the Veterans
Health Administration appointed under
title 38, United States Code, in
occupations listed in 38 U.S.C. 7401(1)
is subject to regulations prescribed by
the Secretary of Veterans Affairs;

(ii) A “teacher” or an individual
holding a ““teaching position,” as
defined in section 901 of title 20, United
States Code, is subject to regulations

prescribed by the Secretary of Defense;
and

(iii) An employee identified in section
2105(c) of title 5, United States Code,
who is paid from nonappropriated
funds is subject to regulations
prescribed by the Secretary of Defense
or the Secretary of Transportation, as
appropriate.

(4) The regulations prescribed by the
Secretary of Veterans Affairs, Secretary
of Defense, or Secretary of
Transportation under paragraph (b)(3) of
this section must, to the extent
appropriate, be consistent with the
regulations prescribed in this subpart
and the regulations prescribed by the
Secretary of Labor to carry out Title I of
the Family and Medical Leave Act of
1993 at 29 CFR part 825.

(c) Administration. The head of an
agency having employees subject to this
subpart is responsible for the proper
administration of this subpart.

§630.1202 Definitions.

In this subpart:

Accrued leave has the meaning given
that term in § 630.201 of this part.

Accumulated leave has the meaning
given that term in §630.201 of this part.

Active duty means duty under a call
or order to active duty in support of a
contingency operation pursuant to:

(1) Section 688 of title 10 of the
United States Code, which authorizes
ordering to active duty retired members
of the Regular Armed Forces and
members of the Retired Reserve retired
after 20 years for length of service, and
members of the Fleet Reserve or Fleet
Marine Corps Reserve;

(2) Section 12301(a) of title 10 of the
United States Code, which authorizes
ordering all reserve component
members to active duty in the case of
war or national emergency declared by
Congress, or when otherwise authorized
by law;

(3) Section 12302 of title 10 of the
United States Code, which authorizes
ordering any unit or unassigned member
of the Ready Reserve to active duty in
time of national emergency declared by
the President after January 1, 1953, or
when otherwise authorized by law;

(4) Section 12304 of title 10 of the
United States Code, which authorizes
ordering any unit or unassigned member
of the Selected Reserve and certain
members of the Individual Ready
Reserve to active duty;

(5) Section 12305 of title 10 of the
United States Code, which authorizes
the suspension of promotion, retirement
or separation rules for certain Reserve
components;

(6) Section 12406 of title 10 of the
United States Code, which authorizes
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calling the National Guard into Federal
service in certain circumstances;

(7) Chapter 15 of title 10 of the United
States Code, which authorizes calling
the National Guard and State militia
into Federal service in the case of
insurrections and national emergencies;
or

(8) Any other provision of law during
a war or during a national emergency
declared by the President or Congress.

Administrative workweek has the
meaning given that term in § 610.102 of
this chapter.

Adoption refers to a legal process in
which an individual becomes the legal
parent of another’s child. The source of
an adopted child—i.e., whether from a
licensed placement agency or
otherwise—is not a factor in
determining eligibility for leave under
this subpart.

Contingency operation means a
military operation that:

(1) Is designated by the Secretary of
Defense as an operation in which
members of the Armed Forces are or
may become involved in military
actions, operations, or hostilities against
an enemy of the United States or against
an opposing military force; or

(2) Results in the call or order to, or
retention on, active duty of members of
the uniformed services under section
688, 12301(a), 12302, 12304, 12305, or
12406 of title 10 of the United States
Code, chapter 15 of title 10 of the
United States Code, or any other
provision of law during a war or during
a national emergency declared by the
President or Congress.

Covered servicemember means a
current member of the Armed Forces,
including a member of the National
Guard or Reserves, who is undergoing
medical treatment, recuperation, or
therapy, is otherwise in outpatient
status, or is otherwise on the temporary
disability retired list, for a serious injury
or illness incurred in the line of duty on
active duty, but does not include former
members of the Armed Forces, former
members of the National Guard and
Reserves, and members on the
permanent disability retired list.

Employee means an individual to
whom this subpart applies as described
under § 630.1201(b).

Essential functions means the
fundamental job duties of the
employee’s position, as defined in 29
CFR 1630.2(n). An employee who must
be absent from work to receive medical
treatment for a serious health condition
is considered to be unable to perform
the essential functions of the position
during the absence for treatment.

Family and medical leave (or FMLA
leave) means an employee’s entitlement

to 12 or 26 administrative workweeks of
unpaid leave for certain family and
medical needs, as prescribed under
sections 6381 through 6387 of title 5,
United States Code.

Foster care means 24-hour care for
children in substitution for, and away
from, their parents or guardian. Such
placement is made by or with the
agreement of the State as a result of a
voluntary agreement by the parent or
guardian that the child be removed from
the home, or pursuant to a judicial
determination of the necessity for foster
care, and involves agreement between
the State and foster family to take the
child. Although foster care may be with
relatives of the child, State action is
involved in the removal of the child
from parental custody.

Health care provider means, for
purposes of leave taken under
§630.1203(a)(3) or (4)—

(1) A licensed Doctor of Medicine or
Doctor of Osteopathy or a physician
who is serving on active duty in the
uniformed services and is designated by
the uniformed service to conduct
examinations under this subpart;

(2) Any health care provider
recognized by the Federal Employees
Health Benefits Program or who is
licensed or certified under Federal or
State law to provide the service in
question;

(3) A health care provider as defined
in paragraph (2) of this definition who
practices in a country other than the
United States, who is authorized to
practice in accordance with the laws of
that country, and who is performing
within the scope of his or her practice
as defined under such law;

(4) A Christian Science practitioner
listed with the First Church of Christ,
Scientist, in Boston, Massachusetts; or

(5) A Native American, including an
Eskimo, Aleut, and Native Hawaiian,
who is recognized as a traditional
healing practitioner by native traditional
religious leaders who practices
traditional healing methods as believed,
expressed, and exercised in Indian
religions of the American Indian,
Eskimo, Aleut, and Native Hawaiians,
consistent with Public Law 95-314,
August 11, 1978 (92 Stat. 469), as
amended by Public Law 103-344,
October 6, 1994 (108 Stat. 3125).

(6) For purposes of leave taken to care
for a covered servicemember under
§630.1205(b), see the list of authorized
health care providers at § 630.1211(a)(1)
through (4).

In loco parentis refers to the situation
of an individual who has day-to-day
responsibility for the care and financial
support of a child or, in the case of an
employee or a covered servicemember,

who had such responsibility for the
employee or the covered servicemember
when either was a child. A biological or
legal relationship is not necessary.

Incapacity means the inability to
work, attend school, or perform other
regular daily activities because of a
serious health condition or treatment for
or recovery from a serious health
condition.

Intermittent leave or leave taken
intermittently means leave taken in
separate blocks of time, rather than for
one continuous period of time, and may
include leave periods of 1 hour to
several weeks. Leave may be taken for
a period of less than 1 hour if agency
policy provides for a minimum charge
for leave of less than 1 hour under
§630.206(a).

Leave without pay means an absence
from duty in a nonpay status. Leave
without pay may be taken only for those
hours of duty comprising an employee’s
basic workweek.

Next of kin of a covered
servicemember means the nearest blood
relative other than the covered
servicemember’s spouse, parent, son, or
daughter, in the following order of
priority:

(1) Blood relatives who have been
granted legal custody of the covered
servicemember by court decree or
statutory provisions;

(2) Brothers and sisters;

(3) Grandparents;

(4) Aunts and uncles; and

(5) First cousins, unless the covered
servicemember has specifically
designated in writing another blood
relative as his or her nearest blood
relative for purposes of leave taken
under § 630.1203(b). When such
designation has been made, the
designated individual is deemed to be
the covered servicemember’s only next
of kin. When no such designation is
made, and there are multiple family
members with the same level of
relationship to the covered
servicemember, all such family
members will be considered the covered
servicemember’s next of kin and may
take FMLA leave to provide care to the
covered servicemember, either
consecutively or simultaneously.

Outpatient status means, with respect
to a covered servicemember, the status
of a member of the Armed Forces
assigned to—

(1) A military medical treatment
facility as an outpatient; or

(2) A unit established for the purpose
of providing command and control of
members of the Armed Forces receiving
medical care as outpatients.

Parent means a biological parent or an
individual who stands or stood in loco
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parentis to an employee when the
employee was a son or daughter. This
term does not include parents-in-law.

Parent of a covered servicemember
means a covered servicemember’s
biological, adoptive, step or foster father
or mother, or any other individual who
stands or stood in loco parentis to the
covered servicemember. This term does
not include parents-in-law.

Reduced leave schedule means a work
schedule under which the usual number
of hours of regularly scheduled work
per workday or workweek of an
employee is reduced. The number of
hours by which the daily or weekly tour
of duty is reduced are counted as leave
for the purpose of this subpart.

Regularly scheduled work has the
meaning given that term in §610.102 of
this chapter.

Regularly scheduled administrative
workweek has the meaning given that
term in § 610.102 of this chapter.

Serious health condition. (1) Serious
health condition means an illness,
injury, impairment, or physical or
mental condition that involves—

(i) Inpatient care (i.e., an overnight
stay) in a hospital, hospice, or
residential medical care facility,
including any period of incapacity or
any subsequent treatment in connection
with such inpatient care; or

(ii) Continuing treatment by a health
care provider that includes (but is not
limited to) examinations to determine if
there is a serious health condition and
evaluations of such conditions if the
examinations or evaluations determine
that a serious health condition exists.
Continuing treatment by a health care
provider may include one or more of the
following—

(A) A period of incapacity of more
than 3 consecutive calendar days,
including any subsequent treatment or
period of incapacity relating to the same
condition, that also involves—

(1) Treatment two or more times by a
health care provider, by a health care
provider under the direct supervision of
the affected individual’s health care
provider, or by a provider of health care
services under orders of, or on referral
by, a health care provider; or

(2) Treatment by a health care
provider on at least one occasion that
results in a regimen of continuing
treatment under the supervision of the
health care provider (e.g., a course of
prescription medication or therapy
requiring special equipment to resolve
or alleviate the health condition).

(B) Any period of incapacity due to
pregnancy or childbirth, or for prenatal
care, even if the affected individual does
not receive active treatment from a
health care provider during the period

of incapacity or the period of incapacity
does not last more than 3 consecutive
calendar days.

(C) Any period of incapacity or
treatment for such incapacity due to a
chronic serious health condition that—

(1) Requires periodic visits for
treatment by a health care provider or
by a health care provider under the
direct supervision of the affected
individual’s health care provider,

(2) Continues over an extended period
of time (including recurring episodes of
a single underlying condition); and

(3) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.). The
condition is covered even if the affected
individual does not receive active
treatment from a health care provider
during the period of incapacity or the
period of incapacity does not last more
than 3 consecutive calendar days.

(D) A period of incapacity that is
permanent or long-term due to a
condition for which treatment may not
be effective. The affected individual
must be under the continuing
supervision of, but need not be
receiving active treatment by, a health
care provider (e.g., Alzheimer’s, severe
stroke, or terminal stages of a disease).

(E) Any period of absence to receive
multiple treatments (including any
period of recovery) by a health care
provider or by a provider of health care
services under orders of, or on referral
by, a health care provider, either for
restorative surgery after an accident or
other injury or for a condition that
would likely result in a period of
incapacity of more than 3 consecutive
calendar days in the absence of medical
intervention or treatment (e.g.,
chemotherapy/radiation for cancer,
physical therapy for severe arthritis,
dialysis for kidney disease).

(2) Serious health condition does not
include routine physical, eye, or dental
examinations; a regimen of continuing
treatment that includes the taking of
over-the-counter medications, bed-rest,
exercise, and other similar activities that
can be initiated without a visit to the
health care provider; a condition for
which cosmetic treatments are
administered, unless inpatient hospital
care is required or unless complications
develop; or an absence because of an
employee’s use of an illegal substance,
unless the employee is receiving
treatment for substance abuse by a
health care provider or by a provider of
health care services on referral by a
health care provider. Ordinarily, unless
complications arise, the common cold,
the flu, earaches, upset stomach, minor
ulcers, headaches (other than
migraines), routine dental or

orthodontia problems, and periodontal
disease are not serious health
conditions. Allergies, restorative dental
or plastic surgery after an injury,
removal of a cancerous growth, or
mental illness resulting from stress may
be serious health conditions only if such
conditions require inpatient care or
continuing treatment by a health care
provider.

Serious injury or illness means an
injury or illness incurred by a covered
servicemember in the line of duty on
active duty that may render the
servicemember medically unfit to
perform the duties of the
servicemember’s office, grade, rank, or
rating.

Single 12-month period means the
period beginning on the first day the
employee takes FMLA leave to care for
a covered servicemember with a serious
injury or illness and ending 12 months
after that date in accordance with
section 630.1205(b) and (c).

Son or daughter means a biological,
adopted, or foster child; a step child; a
legal ward; or a child of a person
standing in loco parentis who is—

(1) Under 18 years of age; or

(2) 18 years of age or older and
incapable of self-care because of a
mental or physical disability. A son or
daughter incapable of self-care requires
active assistance or supervision to
provide daily self-care in three or more
of the “activities of daily living” (ADLs)
or “instrumental activities of daily
living” (IADLs). Activities of daily
living include adaptive activities such
as caring appropriately for one’s
grooming and hygiene, bathing,
dressing, and eating. Instrumental
activities of daily living include
cooking, cleaning, shopping, taking
public transportation, paying bills,
maintaining a residence, using the
telephones and directories, using a post
office, etc. A “physical or mental
disability” refers to a physical or mental
impairment that substantially limits one
or more of the major life activities of an
individual as defined in 29 CFR 1630.2
(h), (1) and (j).

Son or daughter of a covered
servicemember means a covered
servicemember’s biological, adopted, or
foster child, stepchild, legal ward, or a
child for whom the covered
servicemember stood in loco parentis,
and who is of any age.

Spouse means an individual who is a
husband or wife pursuant to a marriage
that is a legal union between one man
and one woman, including common law
marriage between one man and one
woman in States where it is recognized.

Tour of duty has the meaning given
that term in § 610.102 of this chapter.
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§630.1203 Leave entitlement.

(a) 12-week entitlement for basic
FMLA leave. An employee is entitled to
a total of 12 administrative workweeks
of unpaid leave during any 12-month
period for one or more of the following
reasons:

(1) The birth of a son or daughter of
the employee and the care of such son
or daughter;

(2) The placement of a son or
daughter with the employee for
adoption or foster care;

(3) The care of a spouse, son,
daughter, or parent of the employee, if
such spouse, son, daughter, or parent
has a serious health condition; or

(4) A serious health condition of the
employee that makes the employee
unable to perform any one or more of
the essential functions of his or her
position.

(b) 26-week entitlement for FMLA
leave to care for a covered
servicemember. (1) An employee is
entitled to a total of 26 administrative
workweeks of unpaid leave during a
single 12-month period to care for a
covered servicemember with a serious
injury or illness if the employee is the
spouse, son, daughter, parent, or next of
kin of a covered servicemember as
defined in § 630.1202.

(2) The leave entitlement described in
this section is to be applied on a per-
covered servicemember, per-serious
injury or illness basis such that an
employee may be entitled to take more
than one period of up to 26
administrative workweeks of leave if the
leave is to care for different covered
servicemembers or to care for the same
covered servicemember with a
subsequent serious injury or illness,
except that no more than 26
administrative workweeks of leave may
be taken within any single 12-month
period as described in § 630.1205(b).

(i) Per covered servicemember.
Subject to § 630.1205(b) and the
conditions in paragraphs (b)(2)(i)(A)
through (C) of this section, an employee
may take more than one period of up to
26 administrative workweeks of FMLA
leave to care for more than one covered
servicemember.

(A) An employee who has previously
invoked FMLA leave to care for a
covered servicemember in a single 12-
month period may subsequently invoke
FMLA leave to care for a different
covered servicemember in a different
single 12-month period.

(B) If the single 12-month periods
applicable to the different covered
servicemembers do not overlap, the
employee may take up to 26
administrative workweeks of leave
during each single 12-month period. If

the single 12-month periods applicable
to the different covered servicemembers
do overlap, the employee may take no
more than 26 administrative workweeks
of leave during any single 12-month
period. In no case may an employee take
more than 26 administrative workweeks
of leave during any single 12-month
period, as described in § 630.1205(b)
and (c).

(C) For purposes of applying
paragraphs (b)(2)(i)(A) and (B) of this
section, the beginning of each period of
leave to care for each covered
servicemember begins a new single 12-
month period.

(ii) Per serious injury or illness.
Subject to §630.1205(b) and the
conditions in paragraphs (b)(2)(ii)(A)
through (C) of this section, an employee
may take more than one single 12-
month period of up to 26 administrative
workweeks of leave to care for a covered
servicemember with more than one
serious injury or illness only when the
serious injury or illness is a subsequent
serious injury or illness, including a
manifestation of a second serious injury
or illness at a later time. An employee
may not take a subsequent period of
leave to care for a covered
servicemember who experiences an
aggravation or complication of an earlier
serious injury or illness.

(A) An employee who has previously
invoked FMLA leave to care for a
covered servicemember in a single 12-
month period may subsequently invoke
FMLA leave to care for the same
covered servicemember in a different
single 12-month period for a different
serious injury or illness.

(B) If the different single 12-month
periods applicable to the different
serious injuries or illnesses do not
overlap, the employee may take up to 26
administrative workweeks of leave
during each single 12-month period. If
the different single 12-month periods
applicable to the different serious
injuries or illnesses do overlap, the
employee may take no more than 26
administrative workweeks of leave
during any single 12-month period. In
no case may an employee take more
than 26 administrative workweeks of
leave within any single 12-month
period, as described in § 630.1205(b)
and (c).

(C) For purposes of applying
paragraphs (b)(2)(ii)(A) and (B) of this
section, the beginning of each period of
leave to care for each separate serious
injury or illness begins a new single 12-
month period.

(3) An employee may not take leave
under this paragraph to care for a former
member of the Armed Forces, a former
member of the National Guard or

Reserves, or a member on the permanent
disability retired list.

(c)(1) An employee may take only the
amount of family and medical leave that
is necessary to manage the
circumstances that prompted the need
for leave under paragraph (a) or (b) of
this section.

(2) An employee’s entitlement to the
use of leave under paragraphs (a) and (b)
of this section is applied in accordance
with § 630.1205.

(d) Each agency must inform its
employees of their entitlements and
responsibilities under this subpart,
including the requirements and
obligations of employees.

§630.1204 Invoking FMLA entitlement.

(a) An employee must invoke his or
her entitlement to family and medical
leave under § 630.1203(a) or (b), subject
to the notification and medical
certification requirements in
§§630.1209, 630.1210, or 630.1211.

(b) An employee may not retroactively
invoke his or her entitlement to family
and medical leave. However, if an
employee and his or her personal
representative are physically or
mentally incapable of invoking the
employee’s entitlement to FMLA leave
during the entire period in which the
employee is absent from work for an
FMLA-qualifying purpose under
§630.1203(a) or (b), the employee may
retroactively invoke his or her
entitlement to FMLA leave within 2
workdays after returning to work. In
such cases, the incapacity of the
employee must be documented by a
written medical certification from a
health care provider. In addition, the
employee must provide documentation
acceptable to the agency, explaining the
inability of his or her personal
representative to contact the agency and
invoke the employee’s entitlement to
FMLA leave during the entire period in
which the employee was absent from
work for an FMLA-qualifying purpose.

(c) When an employee invokes his or
her entitlement to FMLA leave for a
circumstance which could qualify under
both §630.1203(a)(3) and § 630.1203(b),
then the FMLA leave must be
designated as being taken under
§630.1203(b). The higher 26-week
entitlement applies in this case. The
single 12-month period starts upon first
use of leave for this purpose. Leave to
care for a covered servicemember is to
be applied on a per-covered
servicemember, per-serious injury or
illness basis, as described under
§630.1203(b)(2). Once the single 12-
month period for leave to care for a
covered servicemember is exhausted in
accordance with 630.1205(b), leave for



Federal Register/Vol.

74, No. 164/ Wednesday, August 26,

2009/ Proposed Rules 43077

any necessary subsequent care may be

taken under § 630.1203(a)(3) subject to
all requirements relating to use of such
leave.

(d) An agency may not place an
employee on family and medical leave
and may not subtract leave from an
employee’s entitlement to leave under
§630.1203(a) or (b) unless the agency
has obtained confirmation from the
employee or his or her personal
representative of the employee’s intent
to invoke his or her entitlement to leave
under paragraph (a) or (b) of this
section. An employee’s notice of his or
her intent to take leave under §630.1209
may suffice as the employee’s
confirmation.

§630.1205 Application of the 12-month
FMLA periods.

(a) 12-week entitlement for basic
FMLA leave. The 12-month period
referred to in § 630.1203(a) begins on
the date an employee first takes leave
under this subpart for a family or
medical need specified in § 630.1203(a)
and continues for 12 months.

(1) An employee is not entitled to 12
additional administrative workweeks of
leave until the previous 12-month
period ends and an event or situation
occurs that entitles the employee to
another period of family or medical
leave. (This may include a continuation
of a previous situation or circumstance.)

(2) The entitlement to leave under
§630.1203(a)(1) and (2) expires at the
end of the 12-month period beginning
on the date of birth or placement. Leave
for a birth or placement must be
concluded within this 12-month period.
Leave taken under §630.1203(a)(1) and
(2) may begin prior to, or on the actual
date of, birth or placement for adoption
or foster care, and the 12-month period
referred to in § 630.1203(a) begins on
that date.

(b) 26-week entitlement for FMLA
leave to care for a covered
servicemember. The single 12-month
period described in § 630.1203(b) begins
on the first day the employee takes
FMLA leave to care for a covered
servicemember and ends 12 months
after that date.

(1) Any leave used under
§630.1203(a) prior to the first use under
§630.1203(b) does not count towards
the single 12-month period under this
paragraph.

(2) If an employee does not take all of
his or her 26 administrative workweeks
of leave entitlement to care for a covered
servicemember during this single 12-
month period, the remaining part of his
or her 26 administrative workweeks of
leave entitlement to care for the covered
servicemember is forfeited.

(3) When an employee takes leave to
care for more than one covered
servicemember or for a subsequent
serious injury or illness of the same
covered servicemember, and the single
12-month periods corresponding to the
different leave entitlements to care for a
covered servicemember overlap, the
employee is limited to taking a
combined total of no more than 26
administrative workweeks of leave in
each single 12-month period.

(c) Limit of combined total of 26
weeks. During any single 12-month
period described in paragraph (b) of this
section, an employee’s FMLA leave
entitlement is limited to a combined
total of 26 administrative workweeks of
FMLA leave for any reason under
§630.1203 (a) and (b).

§630.1206 Non-standard workschedules
and holidays.

(a) Part-time and uncommon tours of
duty. Leave under § 630.1203(a) and (b)
is available to full-time and part-time
employees. The appropriate total of
administrative workweeks (12 if taken
under § 630.1203(a), and 26 if taken
under § 630.1203(b)) will be made
available equally for a full-time or part-
time employee in direct proportion to
the number of hours in the employee’s
regularly scheduled administrative
workweek. The appropriate number
(i.e., 12 or 26) of administrative
workweeks of leave will be calculated
on an hourly basis and will equal 12 or
26 times the average number of hours in
the employee’s regularly scheduled
administrative workweek. If the number
of hours in an employee’s
administrative workweek varies from
week to week, a weekly average of the
hours scheduled over the 12 or 26
weeks prior to the date leave
commences must be used as the basis
for this calculation.

(b) Holidays. Any holidays authorized
under 5 U.S.C. 6103 or by Executive
order and nonworkdays established by
Federal statute, Executive order, or
administrative order that occur during
the period in which the employee is on
family and medical leave may not be
counted toward the employee’s 12 or
26-week entitlement to family and
medical leave.

(c) Change in schedule. If the number
of hours in an employee’s regularly
scheduled administrative workweek is
changed during the 12-month period of
family and medical leave, the
employee’s entitlement to any
remaining family and medical leave will
be recalculated based on the number of
hours in the employee’s current
regularly scheduled administrative
workweek.

§630.1207 Intermittent leave or reduced
leave schedule.

(a) Leave under §630.1203(a)(1) or (2)
may not be taken intermittently or on a
reduced leave schedule unless the
employee and the agency agree to do so.

(b) Leave under § 630.1203(a)(3) or (4)
may be taken intermittently or on a
reduced leave schedule when medically
necessary, subject to §§630.1209 and
630.1210(b)(6). Leave under
§630.1203(b) may be taken
intermittently or on a reduced leave
schedule when medically necessary,
subject to §§630.1209, 630.1211(b)(7)
and (8) and 630.1211(e)(1) and (2).

(c) If an employee takes leave under
§630.1203(a)(3) or (4) or §630.1203(b)
intermittently or on a reduced leave
schedule that is foreseeable based on
planned medical treatment, recovery
from a serious health condition, or care
of a covered servicemember, the agency
may place the employee temporarily in
an available alternative position for
which the employee is qualified and
that can better accommodate recurring
periods of leave. Upon returning from
leave, the employee is entitled to be
returned to his or her permanent
position or an equivalent position, as
provided in § 630.1212(a).

(d) For the purpose of applying
paragraph (c) of this section, an
alternative position need not consist of
equivalent duties, but must be in the
same commuting area and must
provide—

(1) An equivalent grade or pay level,
including any applicable locality
payment under 5 CFR part 531, subpart
F; special rate supplement under 5 CFR
part 530, subpart C; or similar payment
or supplement under other legal
authority;

(2) The same type of appointment,
work schedule, status, and tenure; and

(3) The same employment benefits
made available to the employee in his
or her previous position (e.g., life
insurance, health benefits, retirement
coverage, and leave accrual).

(e) The agency must determine the
available alternative position that has
equivalent pay and benefits consistent
with Federal laws, including the
Rehabilitation Act of 1973 (29 U.S.C.
701) and the Pregnancy Discrimination
Act of 1978 (42 U.S.C. 2000e).

(f) Only the amount of leave taken
intermittently or on a reduced leave
schedule, as these terms are defined in
§630.1202 of this part, may be
subtracted from the total amount of
leave available to the employee under
§630.1206 (a) and (c).
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§630.1208 Substitution of paid leave.

(a) Except as provided in paragraph
(b) of this section, leave taken under
§630.1203(a) or (b) must be leave
without pay.

(b) An employee may elect to
substitute the following paid leave for
any or all of the period of leave without
pay to be taken under § 630.1203(a) or
(b):

(1) Accrued or accumulated annual or
sick leave under subchapter I of chapter
63 of title 5, United States Code,
consistent with current law and
regulations governing the granting and
use of annual or sick leave under
subparts C and D of this part;

(2) Advanced annual leave under 5
U.S.C. 6302(d) or sick leave under 5
U.S.C. 6307(d) and § 630.402 approved
under the same terms and conditions
that apply to any other agency employee
who requests advanced annual or sick
leave; and

(3) Leave made available to an
employee under the Voluntary Leave
Transfer Program or the Voluntary
Leave Bank Program consistent with
subparts I and J of this part.

(c) An agency may not deny an
employee’s right to substitute paid leave
under paragraph (b) of this section for
any or all of the period of leave without
pay to be taken under § 630.1203(a) or
(b), consistent with current law and
regulations.

(d) An agency may not require an
employee to substitute paid leave under
paragraph (b) of this section for any or
all of the period of leave without pay to
be taken under §630.1203(a) or (b).

(e) An employee must notify the
agency of his or her intent to substitute
paid leave under paragraph (b) of this
section for the period of leave without
pay to be taken under § 630.1203(a) or
(b) prior to the date such paid leave
commences. An employee may not
retroactively substitute paid leave for
leave without pay previously taken
under §630.1203(a) or (b).

§630.1209 Notice of leave.

(a) If the need for leave taken under
§630.1203(a) or (b) is foreseeable based
on an expected birth, placement for
adoption or foster care, planned medical
treatment for the serious health
condition of employee or of a family
member, or the planned medical
treatment for a serious injury or illness
of a covered servicemember, the
employee must provide notice to the
agency of his or her intention to take
leave not less than 30 calendar days
before the date the leave is to begin. If
30 calendar days notice is not
practicable (e.g., due to lack of
knowledge of approximately when leave

will be required to begin, a change in
circumstances, a medical emergency, or
the date of birth or placement or
planned medical treatment requires
leave to begin within 30 calendar days),
the employee must provide such notice
as soon as is practicable.

(b) If the need for leave taken under
§630.1203(a)(3) or (4) or (b) is
foreseeable based on planned medical
treatment, the employee must consult
with the agency and make a reasonable
effort to schedule medical treatment so
as not to disrupt unduly the operations
of the agency, subject to the approval of
the health care provider. The agency
may, for justifiable cause, request that
an employee reschedule medical
treatment, subject to the approval of the
health care provider.

(c) If the need for leave taken under
§630.1203(a) or (b) is not foreseeable
(e.g., a medical emergency, the serious
injury of a covered servicemember, or
the unexpected availability of a child for
adoption or foster care), and the
employee cannot provide 30 calendar
days’ notice of his or her need for leave,
the employee must provide notice
within a reasonable period of time
appropriate to the circumstances
involved. If necessary, notice may be
given by an employee’s personal
representative (e.g., a family member or
other responsible party). If the need for
leave is not foreseeable and the
employee is unable, due to
circumstances beyond his or her
control, to provide notice of his or her
need for leave, the leave may not be
delayed or denied.

(d) If the need for leave taken under
§630.1203(a) or (b) is foreseeable, and
the employee fails to give 30 calendar
days’ notice with no reasonable excuse
for the delay of notification, the agency
may delay the taking of leave under
§630.1203(a) or (b) until at least 30
calendar days after the date the
employee provides notice of his or her
need for family and medical leave.

(e) An agency may waive the notice
requirements under paragraph (a) of this
section and instead impose the agency’s
usual and customary policies or
procedures for providing notification of
leave. The agency’s policies or
procedures for providing notification of
leave must not be more stringent than
the requirements in this section.
However, an agency may not deny an
employee’s entitlement to leave under
§630.1203(a) or (b) if the employee fails
to follow such agency policies or
procedures.

(f) An agency may require that a
request for leave under § 630.1203(a)(1)
and (2) be supported by evidence that is

administratively acceptable to the
agency.

§630.1210 Medical certification for basic
FMLA leave for serious health condition of
the employee or family member.

(a) An agency may require that a
request for leave under § 630.1203(a)(3)
or (4) be supported by written medical
certification issued by the health care
provider of the employee or the health
care provider of the spouse, son,
daughter, or parent of the employee, as
appropriate. An agency may waive the
requirement for an initial medical
certificate in a subsequent 12-month
period if the leave under
§630.1203(a)(3) or (4) is for the same
chronic or continuing condition.

(b) The written medical certification
must include—

(1) The date the serious health
condition commenced;

(2) The probable duration of the
serious health condition or a statement
that the serious health condition is a
chronic or continuing condition with an
unknown duration, including whether
the patient is presently incapacitated
and the likely duration and frequency of
episodes of incapacity;

(3) The appropriate medical facts
within the knowledge of the health care
provider regarding the serious health
condition, including a general statement
as to the incapacitation, examination, or
treatment that may be required by a
health care provider;

(4) For the purpose of leave taken
under §630.1203(a)(3)—

(i) A statement from the health care
provider that the spouse, son, daughter,
or parent of the employee requires
psychological comfort and/or physical
care; needs assistance for basic medical,
hygienic, nutritional, safety, or
transportation needs or in making
arrangements to meet such needs; and
would benefit from the employee’s care
or presence; and

(ii) A statement from the employee on
the care he or she will provide and an
estimate of the amount of time needed
to care for his or her spouse, son,
daughter, or parent;

(5) For the purpose of leave taken
under §630.1203(a)(4), a statement that
the employee is unable to perform one
or more of the essential functions of his
or her position or requires medical
treatment for a serious health condition,
based on written information provided
by the agency on the essential functions
of the employee’s position or, if not
provided, discussion with the employee
about the essential functions of his or
her position; and

(6) In the case of certification for
intermittent leave or leave on a reduced
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leave schedule under §630.1203(a)(3) or
(4) for planned medical treatment, the
dates (actual or estimates) on which
such treatment is expected to be given,
the duration of such treatment, and the
period of recovery, if any, or specify that
the serious health condition is a chronic
or continuing condition with an
unknown duration and whether the
patient is presently incapacitated and
the likely duration and frequency of
episodes of incapacity.

(c) The information on the medical
certification must relate only to the
serious health condition for which the
current need for family and medical
leave exists. The agency may not require
any personal or confidential information
in the written medical certification
other than that required by paragraph
(b) of this section. If an employee
submits a completed medical
certification signed by the health care
provider, the agency may not request
new information from the health care
provider. However, a health care
provider representing the agency,
including a health care provider
employed by the agency or under
administrative oversight of the agency,
may contact the health care provider
who completed the medical
certification, with the employee’s
permission, for purposes of clarifying
the medical certification.

(d) If the agency doubts the validity of
the original certification provided under
paragraph (a) of this section, the agency
may require, at the agency’s expense,
that the employee obtain the opinion of
a second health care provider
designated or approved by the agency
concerning the information certified
under paragraph (b) of this section. Any
health care provider designated or
approved by the agency may not be
employed by the agency or be under the
administrative oversight of the agency
on a regular basis unless the agency is
located in an area where access to
health care is extremely limited—e.g., a
rural area or an overseas location where
no more than one or two health care
providers practice in the relevant
specialty, or the only health care
providers available are employed by the
agency.

(e) If the opinion of the second health
care provider differs from the original
certification provided under paragraph
(a) of this section, the agency may
require, at the agency’s expense, that the
employee obtain the opinion of a third
health care provider designated or
approved jointly by the agency and the
employee concerning the information
certified under paragraph (b) of this
section. The opinion of the third health

care provider is binding on the agency
and the employee.

(f) To remain entitled to family and
medical leave under § 630.1203(a)(3) or
(4), an employee or the employee’s
spouse, son, daughter, or parent must
comply with any requirement from an
agency that he or she submit to
examination (though not treatment) to
obtain a second or third medical
certification from a health care provider
other than the individual’s health care
provider.

(g) If the employee is unable to
provide the requested medical
certification before leave begins, or if
the agency questions the validity of the
original certification provided by the
employee and the medical treatment
requires the leave to begin, the agency
must grant provisional leave pending
final written medical certification.

(h) An employee must provide the
written medical certification required by
paragraphs (a), (d), (e), and (g) of this
section, signed by the health care
provider, no later than 15 calendar days
after the date the agency requests such
medical certification. If it is not
practicable under the particular
circumstances to provide the requested
medical certification no later than 15
calendar days after the date requested
by the agency despite the employee’s
diligent, good-faith efforts, the employee
must provide the medical certification
within a reasonable period of time
under the circumstances involved, but
no later than 30 calendar days after the
date the agency requests such medical
certification.

(i) If, after the leave has commenced,
the employee fails to provide the
requested medical certification, the
agency may—

(1) Charge the employee as absent
without leave (AWOL); or

(2) Allow the employee to request that
the provisional leave be charged as
leave without pay or charged to the
employee’s annual and/or sick leave
account, as appropriate.

(j) At its own expense, an agency may
require subsequent medical
recertification on a periodic basis, but
not more than once every 30 calendar
days, for leave taken for purposes
relating to pregnancy, chronic
conditions, or long-term conditions, as
these terms are used in the definition of
serious health condition in § 630.1202.
For leave taken for all other serious
health conditions and including leave
taken on an intermittent or reduced
leave schedule, if the health care
provider has specified on the medical
certification a minimum duration of the
period of incapacity, the agency may not
request recertification until that period

has passed. An agency may require
subsequent medical recertification more
frequently than every 30 calendar days,
or more frequently than the minimum
duration of the period of incapacity
specified on the medical certification, if
the employee requests that the original
leave period be extended, the
circumstances described in the original
medical certification have changed
significantly, or the agency receives
information that casts doubt upon the
continuing validity of the medical
certification.

(k) To ensure the security and
confidentiality of any written medical
certification under §§630.1210 or
630.1212(h), the medical certification
shall be subject to the provisions for
safeguarding information about
individuals under subpart A or part 293
of this chapter.

§630.1211 Medical and other certification
for leave to care for a covered
servicemember.

(a) An agency may require that a
request for leave under § 630.1203(b) be
supported by a written medical
certification issued by an authorized
health care provider of the covered
servicemember. For purposes of leave
taken to care for a covered
servicemember under § 630.1203(b), any
one of the following health care
providers may complete such a
certification:

(1) A United States Department of
Defense (DOD) health care provider;

(2) A United States Department of
Veterans Affairs (VA) health care
provider;

(3) A DOD TRICARE network
authorized private health care provider;
or

(4) A DOD non-network TRICARE
authorized private health care provider.

(b) Required information from health
care provider. An agency may request
that the health care provider provide
any or all of the information listed
below. (If the authorized health care
provider is unable to make certain
military-related determinations outlined
below, the authorized health care
provider may rely on determinations
from an authorized DOD representative,
such as a DOD recovery care
coordinator):

(1) The name, address, and
appropriate contact information
(telephone number, fax number, and/or
e-mail address) of the health care
provider, the type of medical practice,
the medical specialty, and which of the
categories listed in paragraph (a) of this
section describes the health care
provider;
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(2) Whether the covered
servicemember has incurred a serious
injury or illness;

(3) Whether the covered
servicemember’s serious injury or
illness was incurred in the line of duty
on active duty;

(4) The approximate date on which
the serious injury or illness commenced,
and its probable duration;

(5) A statement or description of
appropriate medical facts regarding the
covered servicemember’s health
condition for which FMLA leave is
requested. The medical facts must be
sufficient to support the need for leave.
Such medical facts must include
information on whether the serious
injury or illness may render the covered
servicemember medically unfit to
perform the duties of the covered
servicemember’s office, grade, rank, or
rating and whether the member is
receiving medical treatment,
recuperation, or therapy;

(6) Information sufficient to establish
that the covered servicemember is in
need of care, (i.e., requires
psychological comfort and/or physical
care; needs assistance for basic medical,
hygienic, nutritional, safety, or
transportation needs or in making
arrangements to meet such needs; and
would benefit from the employee’s care
or presence) and whether the covered
servicemember will need care for a
single continuous period of time,
including any time for treatment and
recovery, and an estimate as to the
beginning and ending dates of this
period of time;

(7) If an employee requests leave on
an intermittent or reduced schedule
basis for planned medical treatment
appointments for the covered
servicemember, whether there is a
medical necessity for the covered
servicemember to have such periodic
care and an estimate of the treatment
schedule of such appointments; and

(8) If an employee requests leave on
an intermittent or reduced schedule
basis to care for a covered
servicemember other than for planned
medical treatment (e.g., episodic flare-
ups of a medical condition), whether
there is a medical necessity for the
covered servicemember to have such
periodic care, which can include
assisting in the covered
servicemember’s recovery, and an
estimate of the frequency and duration
of the periodic care.

(c) Required information from
employee and/or covered
servicemember. In addition to the
information that may be required under
§630.1211(b), an agency may also
require that such certification set forth

the following information provided by
an employee and/or covered
servicemember:

(1) The name and address of the
employing agency of the individual
requesting leave to care for a covered
servicemember, the name of the
employee requesting such leave, and the
name of the covered servicemember for
whom the employee is requesting leave
to care;

(2) The relationship of the employee
to the covered servicemember for whom
the employee is requesting leave to care;

(3) Whether the covered
servicemember is a current member of
the Armed Forces or the National Guard
or Reserves, and the covered
servicemember’s military branch, rank,
and current unit assignment;

(4) Whether the covered
servicemember is assigned to a military
medical facility as an outpatient or to a
unit established for the purpose of
providing command and control of
members of the Armed Forces receiving
medical care as outpatients (such as a
medical hold or warrior transition unit),
and the name of the medical treatment
facility or unit;

(5) Whether the covered
servicemember is on the temporary
disability retired list; and

(6) A description of the care to be
provided to the covered servicemember
and an estimate of the amount of leave
needed by the employee to provide the
care.

(d) No information may be required
beyond that specified in this section. In
all instances, the information on the
certification must relate only to the
serious injury or illness for which the
current need for leave exists. An agency
may seek authentication and/or
clarification of the certification.
However, second and third opinions
such as those outlined in §630.1210(d)
and (e) or recertifications such as those
outlined in § 630.1210(j) are not
permitted for leave to care for a covered
servicemember.

(e) An agency requiring an employee
to submit a certification for leave to care
for a covered servicemember must
accept as sufficient certification
“invitational travel orders” (ITOs) or
“invitational travel authorizations”
(ITAs) issued to any family member to
join an injured or ill covered
servicemember at his or her bedside. An
ITO or ITA is sufficient certification for
an employee entitled to take FMLA
leave to care for a covered
servicemember regardless of whether
the employee is named in the order or
authorization.

(1) An ITO or ITA is sufficient
certification for the duration of time

specified in the ITO or ITA. During that
time period, an employee may take
leave to care for the covered
servicemember in a continuous block of
time or on an intermittent basis.

(2) An employee who provides an ITO
or ITA to support his or her request for
leave may not be required to provide
any additional or separate certification
that leave taken on an intermittent basis
during the period of time specified in
the ITO or ITA is medically necessary.

(3) If an employee will need leave to
care for a covered servicemember
beyond the expiration date specified in
an ITO or ITA, an agency may request
that the employee have one of the
authorized health care providers listed
under § 630.1211(a) complete the
required certification form as
certification for the remainder of the
employee’s necessary leave period.

(4) An agency may seek
authentication and clarification of the
ITO or ITA.

(5) An agency may not use a second
or third opinion process such as those
outlined in §630.1210(d) and (e), or the
recertification process such as that
outlined in § 630.1210(j), for the period
of time in which leave is supported by
an ITO or ITA.

(f) If the employee is unable to
provide the requested medical
certification before leave begins, or if
the agency questions the validity of the
original certification provided by the
employee and the medical treatment
requires the leave to begin, the agency
must grant provisional leave pending
final written medical certification.

(g) An employee must provide the
written medical certification required by
paragraphs (a), (b), and (f) of this
section, signed by the health care
provider, no later than 15 calendar days
after the date the agency requests such
medical certification. If it is not
practicable under the particular
circumstances to provide the requested
medical certification no later than 15
calendar days after the date requested
by the agency despite the employee’s
diligent, good-faith efforts, the employee
must provide the medical certification
within a reasonable period of time
under the circumstances involved, but
no later than 30 calendar days after the
date the agency requests such medical
certification.

(h) If, after the leave has commenced,
the employee fails to provide the
requested medical certification, the
agency may—

(1) Charge the employee as absent
without leave (AWOL); or

(2) Allow the employee to request that
the provisional leave be charged as
leave without pay or charged to the
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employee’s annual and/or sick leave
account, as appropriate.

(i) To ensure the security and
confidentiality of any written medical
certification under § 630.1211, the
medical certification shall be subject to
the provisions for safeguarding
information about individuals under
subpart A of part 293 of this chapter.

§630.1212 Protection of employment and
benefits.

(a) Any employee who takes leave
under §630.1203(a) or (b) is entitled,
upon return to the agency, to be
returned to—

(1) The same position held by the
employee when the leave commenced;
or

(2) An equivalent position with
equivalent benefits, pay, status, and
other terms and conditions of
employment.

(b) For the purpose of applying
paragraph (a)(2) of this section, an
equivalent position must be in the same
commuting area and must carry or
provide at a minimum—

(1) The same or substantially similar
duties and responsibilities, which must
entail substantially equivalent skill,
effort, responsibility, and authority;

(2) An equivalent grade or pay level,
including any applicable locality
payment under 5 CFR part 531, subpart
F; special rate supplement under 5 CFR
part 530, subpart C; or similar payment
or supplement under other legal
authority;

(3) The same type of appointment,
work schedule, status, and tenure;

(4) The same employment benefits
made available to the employee in his
or her previous position (e.g., life
insurance, health benefits, retirement
coverage, and leave accrual);

(5) The same or equivalent
opportunity for a within-grade increase,
performance award, incentive award, or
other similar discretionary and non-
discretionary payments, consistent with
applicable laws and regulations;
however, the entitlement to be returned
to an equivalent position does not
extend to intangible or unmeasurable
aspects of the job;

(6) The same or equivalent
opportunity for premium pay consistent
with applicable law and regulations
under 5 CFR part 550, subpart A, or 5
CFR part 551, subpart E; and

(7) The same or equivalent
opportunity for training or education
benefits, consistent with applicable laws
and regulations, including any training
that an employee may be required to
complete to qualify for his or her
previous position.

(c) As aresult of taking leave under
§630.1203(a) or (b), an employee must

not suffer the loss of any employment
benefit accrued prior to the date on
which the leave commenced.

(d) Except as otherwise provided by
or under law, a restored employee is not
entitled to—

(1) The accrual of any employment
benefits during any period of leave; or

(2) Any right, benefit, or position of
employment other than any right,
benefit, or position to which the
employee would have been entitled had
the employee not taken the leave.

(e) For the purpose of applying
paragraph (d) of this section, the same
entitlements and limitations in law and
regulations that apply to the position,
pay, benefits, status, and other terms
and conditions of employment of an
employee in a leave without pay status
apply to any employee taking leave
without pay under this part, except
where different entitlements and
limitations are specifically provided in
this subpart.

(f) An employee is not entitled to be
returned to the same or equivalent
position under paragraph (a) of this
section if the employee would not
otherwise have been employed in that
position at the time the employee
returns from leave.

(g) An agency may not return an
employee to an equivalent position
where written notification has been
provided that the equivalent position
will be affected by a reduction in force
if the employee’s previous position is
not affected by a reduction in force.

(h) As a condition of returning an
employee who takes leave under
§630.1203(a)(4), an agency may
establish a uniformly applied practice or
policy that requires all similarly-
situated employees (i.e., same
occupation, same serious health
condition) to obtain written medical
certification from the health care
provider of the employee that the
employee is able to perform the
essential functions of his or her
position. An agency may delay the
return of an employee until the medical
certification is provided. The same
conditions for verifying the adequacy of
a medical certification in §630.1210(c)
apply to the medical certification to
return to work. No second or third
opinion on the medical certification to
return to work may be required. An
agency may not require a medical
certification to return to work during the
period the employee takes leave
intermittently or under a reduced leave
schedule under §630.1207.

(i) If an agency requires an employee
to obtain written medical certification
under paragraph (h) of this section
before he or she returns to work, the

agency must notify the employee of this
requirement before leave commences or
to the extent practicable in emergency
medical situations, and must pay the
expenses for obtaining the written
medical certification. An employee’s
refusal or failure to provide written
medical certification under paragraph
(h) of this section may be grounds for
appropriate disciplinary or adverse
action, as provided in part 752 of this
chapter.

(j) An agency may require an
employee to report periodically to the
agency on his or her status and
intention to return to work. An agency’s
policy requiring such reports must take
into account all of the relevant facts and
circumstances of the employee’s
situation.

(k) An employee’s decision to invoke
FMLA leave under §§630.1203(a) or (b)
and 630.1204 does not prohibit an
agency from proceeding with
appropriate actions under part 432 or
part 752 of this chapter.

(1) An employee who does not comply
with the notification requirements in
§630.1209 and does not provide
medical certification signed by the
health care provider that includes all of
the information required in
§§630.1210(b) and 630.1211(b) and (c),
as applicable, is not entitled to family
and medical leave.

§630.1213 Health benefits.

An employee enrolled in a health
benefits plan under the Federal
Employees Health Benefits Program
(established under chapter 89 of title 5,
United States Code) who is placed in a
leave-without-pay status as a result of
entitlement to leave under §630.1203(a)
or (b) may continue his or her health
benefits enrollment while in the leave-
without-pay status and arrange to pay
the appropriate employee contributions
into the Employees Health Benefits
Fund (established under section 8909 of
title 5, United States Code). The
employee must make such contributions
consistent with 5 CFR 890.502.

§630.1214 Greater leave entitlements.

(a) An agency must comply with any
collective bargaining agreement or any
agency employment benefit program or
plan that provides greater family or
medical leave entitlements to employees
than those provided under this subpart.
Nothing in this subpart prevents an
agency from amending such policies,
provided the policies comply with the
requirements of this subpart.

(b) The entitlements established for
employees under this subpart may not
be diminished by any collective
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bargaining agreement or any
employment benefit program or plan.

(c) An agency may adopt leave
policies more generous than those
provided in this subpart, except that
such policies may not provide
entitlement to paid time off in an
amount greater than that otherwise
authorized by law or provide sick leave
in any situation in which sick leave
would not normally be allowed by law
or regulation.

(d) The entitlements under sections
6381 through 6387 of title 5, United
States Code, and this subpart do not
modify or affect any Federal law
prohibiting discrimination. If the
entitlements under sections 6381
through 6387 of title 5, United States
Code, and this subpart conflict with any
Federal law prohibiting discrimination,
an agency must comply with whichever
statute provides greater entitlements to
employees.

§630.1215 Records and reports.

(a) So that OPM can evaluate the use
of family and medical leave by Federal
employees and provide the Congress
and others with information about the
use of this entitlement, each agency
must maintain records on employees
who take leave under this subpart and
submit to OPM such records and reports
as OPM may require.

(b) At a minimum, each agency must
maintain the following information
concerning each employee who takes
leave under this subpart:

(1) The employee’s rate of basic pay,
as defined in 5 CFR 550.103;

(2) The occupational series for the
employee’s position;

(3) The number of hours of leave
taken under § 630.1203(a) and (b),
including any paid leave substituted for
leave without pay under § 630.1208(b);
and

(4) Whether leave was taken—

(i) Under §630.1203(a)(1), (2), or (3);

(i1) Under § 630.1203(a)(4); or

(ii1) Under §630.1203(b).

(c) When an employee transfers to a
different agency, the losing agency must
provide the gaining agency with
information on leave taken under
§630.1203(a) or (b) by the employee
during the 12 months prior to the date
of transfer. The losing agency must
provide the following information:

(1) The beginning and ending dates of
the employee’s 12-month period, as
determined under § 630.1205(a) or (b);
and

(2) The number of hours of leave
taken under § 630.1203(a) or (b) during
the employee’s 12-month period or
single 12-month period, respectively, as

determined under §630.1205(a) or (b),
respectively.

[FR Doc. E9-20610 Filed 8—25—-09; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 927

[Doc. No. AMS—-FV-09-0037; FV09-927—-1
PR]

Pears Grown in Oregon and
Washington; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
Processed Pear Committee (PPC) for the
2009-2010 and subsequent fiscal
periods from $6.25 to $8.41 per ton for
“summer/fall” pears for canning. The
PPC is responsible for local
administration of the marketing order
regulating the handling of pears for
processing grown in Oregon and
Washington. Assessments upon
handlers of pears for processing are
used by the PPC to fund reasonable and
necessary expenses of the program. The
fiscal period for the marketing order
begins July 1 and ends June 30. The
assessment rate would remain in effect
indefinitely unless modified, suspended
or terminated.

DATES: Comments must be received by
September 25, 2009.

ADDRESSES: Interested persons are
invited to submit written comments
regarding this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Susan M. Coleman or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW., Third Avenue,
Suite 385, Portland, OR 97204;
Telephone: (503) 326—2724; Fax: (503)
326-7440; or E-mail:
Sue.Coleman@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491; Fax: (202) 720-8938; or E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
927, as amended (7 CFR 927), regulating
the handling of pears grown in Oregon
and Washington, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Oregon and Washington pear
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
proposed herein would be applicable to
all assessable pears beginning July 1,
2009, and continue until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
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inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the PPC
for the 2009-2010 and subsequent fiscal
periods from $6.25 to $8.41 per ton for
“summer/fall”” pears for canning
handled under the order. The
assessment rate for “winter”” and
“other” pears for processing would
remain unchanged at a zero rate.

The order provides authority for the
PPC, with the approval of USDA, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the PPC are growers,
handlers, and processors of Oregon and
Washington pears. They are familiar
with the PPC’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed at a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2005-06 and subsequent fiscal
periods, the PPC unanimously
recommended the following three base
rates of assessment: (a) $6.25 per ton for
any or all varieties or subvarieties of
pears for canning classified as
“summer/fall”’, excluding pears for
other methods of processing; (b) $0.00
per ton for any or all varieties or
subvarieties of pears for processing
classified as “‘winter”; and (c) $0.00 per
ton for any or all varieties or
subvarieties of pears for processing
classified as “other”. The assessment for
“summer/fall” pears applies only to
pears for canning and excludes pears for
other methods of processing as defined
in §927.15, which includes pears for
concentrate, freezing, dehydrating,
pressing, or in any other way to convert
pears into a processed product. This rate
continues in effect from fiscal period to
fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the PPC or other
information available to USDA.

The PPC met on May 28, 2009, and
unanimously recommended 2009-2010
expenditures of $1,029,554. In
comparison, last year’s budgeted
expenditures were $882,606. The major
expenditures recommended by the PPC
for the 2009-2010 fiscal period include
$860,310 for promotion and paid
advertising; $130,944 for research;
$24,200 for administration; $13,100 for

PPC expenses; and $1,000 for
contingency. In comparison, major
expenditures for the 2008-09 fiscal
period included $700,000 for promotion
and paid advertising; $140,106 for
research; $28,000 for administration;
$13,500 for PPC expenses; and $1,000
for contingency.

The PPC based its recommended
assessment rate for ‘‘summer/fall”” pears
for canning on the 2009-2010 crop
estimate, the 2009—2010 program
expenditure needs, and the current and
projected size of its monetary reserve.
Shipments of “summer/fall”” pears for
canning for 2009—2010 are estimated at
121,000 tons, which should provide
$1,017,610 in assessment income.
Income derived from handler
assessments, along with interest income
($5,000), and funds from the
Committee’s authorized reserve
($136,420), should be adequate to cover
the budgeted expenditures. The
estimated 2009-2010 year-end reserve is
$129,476, which is within the order’s
limit of approximately one fiscal
period’s operational expenses.

Over the past five years, the
Northwest processed pear industry has
suffered a reduction in crop size by
approximately 23 percent. With the
decreasing crop size, along with the
increasing costs for promotional
activities, the PPC has been forced to cut
back on some promotional activities and
use reserve funds. The PPC
recommended the higher assessment
rate to increase the funding for
promotional activities. The budget for
promotion and paid advertising would
increase from $700,000 to $860,310.
This increase will allow the PPC to
effectively carry out the promotional
activities needed to maintain the
existing market share and increase
demand. The PPC recommended no
change for the $0.00 assessment rate for
both the “winter” and “other”
classification of pears for processing.

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the PPC or
other available information.

Although this assessment rate would
be effective for an indefinite period, the
PPC would continue to meet prior to or
during each fiscal period to recommend
a budget of expenses and consider
recommendations for modification of
the assessment rate. The dates and times
of the PPC’s meetings are available from
the PPC or USDA. The PPC meetings are
open to the public and interested
persons may express their views at these
meetings. USDA would evaluate the
PPC’s recommendations and other

available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The PPC’s
2009-2010 budget and those for
subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1,500
growers of pears for canning in the
regulated production area and
approximately 51 handlers subject to
regulation under the order. Small
agricultural growers are defined by the
Small Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000.

According to the Noncitrus Fruits and
Nuts 2008 Preliminary Summary issued
in January 2009 by the National
Agricultural Statistics Service, the total
farm gate value of “summer/fall”
processed pears grown in Oregon and
Washington for 2008 was $28,868,000.
Therefore, the 2008 average gross
revenue for a “summer/fall” processed
pear grower in Oregon and Washington
was $19,245. Based on records of the
PPC and recent f.o.b. prices for pears, all
of the handlers ship less than
$7,000,000 worth of processed pears on
an annual basis. Thus it can be
concluded that the majority of growers
and handlers of Oregon and Washington
pears may be classified as small entities.

There are five processing plants in the
production area, with one in Oregon
and four in Washington. All five
processors would be considered large
entities under the SBA’s definition of
small businesses.

This rule would increase the
assessment rate established for the PPC
and collected from handlers for the
2009-2010 and subsequent fiscal
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periods from $6.25 to $8.41 per ton for
“summer/fall” pears for canning. The
PPC also unanimously recommended
2009-2010 expenditures of $1,029,554.
With a 2009-2010 crop of “summer/
fall” pears for canning estimate of
121,000 tons in Oregon and
Washington, the PPC anticipates
assessment income of about $1,017,610.
The PPC recommended the higher
assessment rate to increase the funding
for promotional activities.

The major expenditures
recommended by the PPC for the 2009—
2010 fiscal period include $860,310 for
promotion and paid advertising,
$130,944 for research, $24,200 for
administration, $13,100 for PPC
expenses, and $1,000 for contingency.
In comparison, major expenditures for
the 200809 fiscal period included
$700,000 for promotion and paid
advertising, $140,106 for research,
$28,000 for administration, $13,500 for
PPC expenses, and $1,000 for
contingency.

The PPC discussed alternatives to this
recommended assessment increase. The
PPC reviewed a “critical issue analysis”
of the key components of the PPC’s
promotion program and discussed
individual promotional activities.
Leaving the assessment rate at the
current $6.25 per ton would have cut
core promotional activities. A $0.05
increase to $6.30 per ton would not be
sufficient and would limit promotional
activities. The assessment rate of $8.41
per ton for “summer/fall” pears for
canning enables the PPC to achieve the
key components of the PPC’s promotion
program.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the grower price for the 2009—-2010
season could average about $250 per ton
for “summer/fall” pears for canning.
Therefore, the estimated assessment
revenue for the 2009-2010 fiscal period
as a percentage of total grower revenue
is 3.364 percent for Oregon and
Washington “summer/fall”” pears for
canning.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to growers. However,
these costs would be offset by the
benefits derived by the operation of the
order.

In addition, the PPC’s meeting was
widely publicized throughout the
Oregon and Washington pear industry
and all interested persons were invited
to attend and participate in PPC

deliberations on all issues. Like all PPC
meetings, the May 28, 2009 meeting was
a public meeting and all entities, both
large and small, were able to express
views on the issues. Finally, interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Oregon and Washington pear handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. Additionally, USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and order may be
viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide. Any
questions about the compliance guide
should be sent to Jay Guerber at the
previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2009-2010 fiscal period will begin on
July 1, 2009, and the order requires that
the assessment rate for each fiscal
period apply to all pears for canning
handled during such fiscal period; (2)
the Oregon and Washington pear
harvest and shipping season is expected
to begin in mid-August; (3) the PPC
needs to have sufficient funds to pay its
expenses, which are incurred on a
continuous basis; and (4) handlers are
aware of this action, which was
recommended by the PPC at a public
meeting and is similar to other
assessment rate actions issued in past
years.

List of Subjects in 7 CFR Part 927

Marketing agreements, Pears,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 927 is proposed to
be amended as follows:

PART 927—PEARS GROWN IN
OREGON AND WASHINGTON

1. The authority citation for 7 CFR
part 927 continues to read as follows:
Authority: 7 U.S.C. 601-674.

2.1In §927.237, the introductory text
and paragraph (a) are revised to read as
follows:

nent

§924.237 Proc
rate.

On or after July 1, 2009, the following
base rates of assessment for pears for
processing are established for the
Processed Pear Committee:

(a) $8.41 per ton for any or all
varieties or subvarieties of pears for
canning classified as “summer/fall”
excluding pears for other methods of
processing;

* * * * *

d pear a

Dated: August 20, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9—-20515 Filed 8—25-09; 8:45 am]
BILLING CODE 3410-02-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1119

Civil Penalty Factors; Withdrawal of
Proposed Rule

AGENCY: Consumer Product Safety
Commission.

ACTION: Withdrawal of proposed rule.

SUMMARY: In the Federal Register of July
12, 2006, the Consumer Product Safety
Commission (“CPSC” or “Commission’’)
issued a proposed rule that would
identify and explain related factors,
other than those specified by statute,
which the Commission may consider in
evaluating the appropriateness and
amount of a civil penalty under the
Consumer Product Safety Act (“CPSA™).
The Consumer Product Safety
Improvement Act of 2008 (“CPSIA”),
Public Law 110-314, 122 Stat. 3016,
supersedes the proposed rule by
amending the CPSA, the Federal
Hazardous Substances Act (“FHSA”),
and the Flammable Fabrics Act (“FFA”)
to require the Commission to consider
additional factors and to issue a rule
providing its interpretation of all
statutory factors pertaining to civil
penalties. Consequently, the
Commission is withdrawing the July 12,
2006 proposed rule.

DATES: The proposed rule is withdrawn
as of August 26, 2009.
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FOR FURTHER INFORMATION CONTACT:
Melissa V. Hampshire, Office of the
General Counsel, Consumer Product
Safety Commission, 4330 East West
Highway, Bethesda, Maryland 20814;
telephone (301) 504-7631, e-mail
mhampshire@cpsc.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of July 12, 2006 (71 FR
39248), the CPSC proposed to amend its
regulations to add a new part, 16 CFR
1119, titled “Civil Penalty Factors.” The
proposed rule would describe the
factors the Commission may consider in
determining the appropriateness and
amount of a civil penalty for violations
of section 19(a) of the CPSA, which
includes the failure to furnish
information required by section 15(b) of
the CPSA.

The proposal was intended to provide
further clarity and transparency in how
the CPSC determines civil penalty
amounts. The Commission believed that
the proposed rule would result in a
better understanding by the public of
the Commission’s approach to
determining the appropriateness and
amount of a civil penalty.

The Commission received four
comments in response to the proposed
rule. The CPSIA was subsequently
enacted, and section 217 of the CPSIA
revised certain sections of the CPSA, the
FHSA, and the Flammable Fabrics Act.
In general, section 217 of the CPSIA
increased the maximum civil penalty
amounts, described new factors for the
CPSC to consider when determining
civil penalty amounts, and instructed
the CPSC to issue a final rule to
interpret the “penalty factors described
in section 20(b) of the [CPSA] section
5(c)(3) of the [FHSA] and section 5(e)(2)
of the [FFA] as amended by subsection
(a) [of the CPSIA]L.”

Section 217 of the CPSIA, therefore,
effectively superseded the July 12, 2006
proposed rule by adding new factors for
consideration and directing the
Commission to issue a final rule
providing its interpretation of all the
factors in section 20(b) of the CPSA,
section 5(c)(3) of the FHSA, and section
5(e)(2) of the FFA. Consequently, the
Commission, through this notice, is
withdrawing the July 12, 2006 proposal.

Elsewhere in this issue of the Federal
Register, the Commission is issuing a
new interim final rule to interpret the
penalty factors pursuant to section 217
of the CPSIA.

Dated: August 19, 2009.
Alberta E. Mills,

Acting Secretary, Consumer Product Safety
Commission.

[FR Doc. E9—20590 Filed 8-25-09; 8:45 am]
BILLING CODE 6355-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2009-0558; FRL-8949-4]

Revisions to the Arizona State PM-10
Implementation Plan; Maricopa County
Air Quality Department

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Maricopa County Air
Quality Department (MCAQD) portion
of the Arizona State Implementation
Plan (SIP). These revisions concern
particulate matter (PM) emissions from
non-metallic mineral mining and
processing in the Maricopa County
(Phoenix) serious PM—10 nonattainment
area. We are proposing to approve a
local rule that regulates these emission
sources under the Clean Air Act, as
amended in 1990 (CAA or the Act). We
are taking comments on this proposal
and plan to follow with a final action.

DATES: Any comments must arrive by
September 25, 2009.

ADDRESSES: Submit comments,
identified by docket number [EPA-R09—
OAR-2009-0558], by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected

TABLE 1—SUBMITTED RULES

should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access”’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Sona Chilingaryan, EPA Region IX,
(415) 972-3368,
chilingaryan.sona@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rule did the State submit?
B. Are there other versions of this rule?
C. What is the purpose of the submitted
rule revision?
II. EPA’s Evaluation and Proposed Action
A. How is EPA evaluating the rule?
B. Does the rule meet the evaluation
criteria?
C. EPA recommendations to further
improve the rule.
D. Proposed action and public comment.
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rule did the State submit?

Table 1 lists the rule addressed by this
proposal with the dates on which it was
adopted by the local air agency and
submitted by the Arizona Department of
Environmental Quality (ADEQ).

9 <6 ’

us

Local agency

Rule No. Rule title

Adopted Submitted

316 Nonmetallic Mineral Processing

3/10/08 7/10/08
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The submittal became complete by
operation of law on January 10, 2009
pursuant to section 110(k)(1)(B) of the
Clean Air Act.

B. Are there other versions of this rule?

We approved a version of Rule 316
into the SIP on January 4, 2001. MCAQD
adopted revisions to the SIP-approved
version on June 8, 2005 and ADEQ
submitted them to us on October 7,
2005. We proposed approval of the June
8, 2005 version of Rule 316 on July 12,
2006 (71 FR 39251). The June 8, 2005
version of the rule was superseded by
the March 10, 2008 version of the rule.
Therefore we will not be taking final
action on our July 12, 2006 proposed
approval.? We can act on only the most
recently submitted version. We have,
however, reviewed materials provided
with previous submittals in evaluating
the rule that is the subject of this
proposed action.

C. What is the purpose of the submitted
rule?

PM contributes to effects that are
harmful to human health and the
environment, including premature
mortality, aggravation of respiratory and
cardiovascular disease, decreased lung
function, visibility impairment, and
damage to vegetation and ecosystems.
Section 110(a) of the CAA requires
States to submit regulations that control
PM emissions. In addition, SIP rules in
serious PM-10 nonattainment areas
such as the Maricopa County area must
implement at least Best Available
Control Measures (BACM), including
Best Available Control Technology
(BACT) (see CAA section 189(b)(1)(B)
and 40 CFR 81.303). Rule 316 limits the
emissions of particulate matter from
stack, fugitive and process sources at
nonmetallic mineral processing plants.
Among other things, Rule 316 has
opacity requirements for stack
emissions, requires that a minimum
moisture content be maintained at
crushers, shaker screens, and material
transfer points, has silt loading and
stabilization standards for unpaved
roads and disturbed areas, as well as
track out control provisions which
require the use of rumble grates and
wheel washers. EPA’s technical support
document (TSD) has more information
about this rule.

1 As a result, we are not responding to the
comments we received on that proposed approval
at this time. Commenters wishing to again raise
issues raised in comments on that proposal should
resubmit applicable comments to the docket for this
rulemaking.

II. EPA’s Evaluation and Proposed
Action

A. How is EPA evaluating the rule?

Generally, SIP rules must be
enforceable (see CAA section 110(a))
and must not relax existing
requirements (see section 110(1)). As
stated above, SIP rules must also
implement at least Best Available
Control Measures (BACM), including
Best Available Control Technology
(BACT), in serious PM—-10
nonattainment areas such as the
Maricopa County area. The CAA does
not clearly define what level of control
constitutes BACM for specific activities.
In guidance, we have defined it to be,
among other things, the maximum
degree of emission reduction achievable
from a source or source category which
is determined on a case-by-case basis,
considering energy, economic,
environmental impacts and other costs.2
We have outlined in our guidance a
four-step process for identifying BACM.
Addendum at 42010-42014. These steps
include developing a detailed emissions
inventory of PM-10 sources and source
categories, evaluating the impact on
PM-10 concentrations of the various
sources and source categories to
determine which are significant,3
identifying potential BACM for
significant source categories and
evaluating their reasonableness,
considering technological feasibility,
costs, and energy and environmental
impacts, and providing for the
implementation of the BACM or
providing a reasoned justification for
rejecting any potential BACM.

SIP rules in serious PM—-10 non-
attainment areas, such as the Maricopa
area, for which the State has requested
an attainment date extension beyond
2001, must also meet the Most Stringent
Measures (MSM) requirement in section

2“State Implementation Plans for Serious PM—10
Nonattainment Areas, and Attainment Date Waivers
for PM—-10 Nonattainment Areas Generally;
Addendum to the General Preamble for the
Implementation of Title I of the Clean Air Act
Amendments of 1990,” (Addendum), 59 FR 41998,
42010 (August 16, 1994).

3 We have established a presumption that a
“significant” source category is one that contributes
5 pg/m3 or more of PM—10 to a location of 24-hour
violation. Addendum at 42011. ADEQ identified
industrial sources as significant contributors to PM—
10 24-hour exceedances at the Salt River monitors
(see the Revised PM-10 State Implementation Plan
for the Salt River Area, September 2005, Table
4.2.1, pgs. 26 and 27). ADEQ found that the vast
majority of industrial source PM—10 emissions are
generated by nonmetallic mineral processing
sources. Additional information about the Salt
River Plan can be found at 71 FR 39251 (July 12,
2006).

188(e).# The CAA section 188(e)
requirement for MSM is similar to the
requirement for BACM. Under section
188(e), serious PM—10 areas applying for
an attainment date extension are
required to include in their attainment
plans the most stringent measures
included in other SIPs or in practice in
other states and which can be feasibly
implemented in the area. Given the
similarity between the BACM
requirement and the MSM requirement,
we believe that determining MSM
should follow a process similar to
determining BACM, but with one
additional step, to compare the
potentially most stringent measure
against the measures already adopted in
the area to determine if the existing
measures are most stringent. See 66 FR
50252, 50281, 50284 (October 2, 2001)
for a discussion of our interpretation of
the BACM and MSM requirements as
applied to the Maricopa area.

Guidance and policy documents that
we used to help evaluate specific
enforceability and BACM requirements
include the following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations;
Clarification to Appendix D of
November 24, 1987 Federal Register
Notice,” (Blue Book), notice of
availability published in the May 25,
1988 Federal Register.

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

3. “State Implementation Plans for
Serious PM-10 Nonattainment Areas,
and Attainment Date Waivers for PM—-10
Nonattainment Areas Generally;
Addendum to the General Preamble for
the Implementation of Title I of the
Clean Air Act Amendments of 1990,” 59
FR 41998 (August 16, 1994).

4. “PM-10 Guideline Document,”
EPA 452/R-93-008, April 1993.

5. “Fugitive Dust Background
Document and Technical Information
Document for Best Available Control
Measures,” EPA 450/2—92—-004,
September 1992.

We also compared Rule 316 to several
regulations in other PM-10
nonattainment areas, which are further
described in the TSD.

B. Does the rule meet the evaluation
criteria?

We believe this rule is consistent with
the relevant guidance and meets the
requirements in CAA section 110(a)
regarding enforceability, the

4EPA granted the attainment date extension
requested by the State on July 25, 2002 (67 FR
48718).
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requirements in CAA section 110(1)
regarding SIP relaxation, and the
requirements in CAA sections
189(b)(1)(B) and 188(e) regarding BACM
and MSM. Monitoring, recordkeeping,
reporting and associated requirements
generally ensure that the submitted rule
can be enforced. The March 10, 2008
version of Rule 316 is more stringent
than the SIP-approved rule. Moreover,
in addition to reviewing the analysis
submitted by ADEQ, we have compared
the requirements in Rule 316 to
requirements in comparable rules in
other PM—10 nonattainment areas and
believe that Rule 316 is generally as
stringent as the requirements in those
other areas. The TSD has more
information on our evaluation.

C. EPA Recommendations To Further
Improve the Rule

The TSD describes additional rule
revisions that do not affect EPA’s
current proposed action but are
recommended for the next time MCAQD
modifies the rule.

D. Proposed Action and Public
Comment

Because EPA believes the submitted
rule fulfills all relevant requirements,
we are proposing to fully approve it
pursuant to CAA section 110(k)(3) as
meeting the requirements of sections
189(b)(1)(B) and 188(e). We will accept
comments from the public on this
proposal for the next 30 days. Unless we
receive convincing new information
during the comment period, we intend
to publish a final approval action that
will incorporate this rule into the
Federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions

of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Particulate matter, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 31, 2009.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. E9—20597 Filed 8-25-09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 410, 411, 414, 415, 485,
and 489

[CMS-9061-N]

Electronic Public Comment
Transmission Error for Two Medicare
Program Rules

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Request for resubmission of
comments.

SUMMARY: This document requests that
the public resubmit their comments on
the CY 2010 Physician Fee Schedule or
CY 2010 Hospital Outpatient
Prospective Payment System/
Ambulatory Surgical Center Payment
System proposed rule before the close of
the comment period for these rules (that
is, August 31, 2009) if their comments
were originally submitted via
www.regulations.gov during the period
from July 26, 2009 through July 30,
2009.

DATES: To be assured consideration,
comments on the CY 2010 Physician
Fee Schedule proposed rule published
July 13, 2009 (74 FR 33520) and the CY
2010 Hospital Outpatient Prospective
Payment System/Ambulatory Surgical
Center Payment System proposed rule
published July 20, 2009 (74 FR 35232),
must be received at one of the addresses
provided below, no later than 5 p.m. on
August 31, 2009.

ADDRESSES: In commenting, please refer
to file code—

e CMS-1413-P (for the CY 2010
Physician Fee Schedule proposed rule);
or

¢ CMS-1414-P (for the CY 2010
Hospital Outpatient Prospective
Payment System/Ambulatory Surgical
Center Payment System proposed rule).

Because of staff and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on either of these
proposed rules via http://
www.regulations.gov. Enter one of the
following docket identification numbers
in the keyword search field:

a. CMS-2009-0058, for the CY 2010
Physician Fee Schedule proposed rule.

b. CMS-2009-0060, for the CY 2010
Hospital Outpatient Prospective
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Payment System Ambulatory Surgical
Center Payment System proposed rule.

2. By regular mail. You may mail
written comments to the following
address only: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1413-P or CMS-1414-P, P.O. Box
8013, Baltimore, MD 21244—-8013.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address only: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—-1413—P or
CMS-1414-P, Mail Stop C4-26-05,
7500 Security Boulevard, Baltimore, MD
21244-1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments before the close
of the comment period to either of the
following addresses:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445-G, Hubert
H. Humphrey Building, 200
Independence Avenue, SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
9994 in advance to schedule your
arrival with one of our staff members.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

FOR FURTHER INFORMATION CONTACT:
Shawn Braxton, (410) 786—7292.
SUPPLEMENTARY INFORMATION: In January
2003, the interagency eRulemaking
Program launched www.regulations.gov
to provide citizens with an online portal
to learn about proposed regulations and
to have their comments shape the
rulemaking process. For the first time
ever, American citizens could access

and comment on all proposed Federal
regulations from a single Web site.

A minor software problem resulted in
the nontransmittal of some public
comments from July 26, 2009 through
July 30, 2009. The software error
affected only a few Federal agencies,
one of which was the Centers for
Medicare & Medicaid Services. We were
informed that this error affected the
receipt of public comments on the
following proposed rules (1) Medicare
Program; Payment Policies Under the
Physician Fee Schedule and Other
Revisions to Part B for CY 2010
(regulations.gov docket identification
(ID) number (CMS-2009-0058)); and (2)
Medicare Program: Proposed Changes to
the Hospital Outpatient Prospective
Payment System and CY 2010 Payment
Rates; Proposed Changes to the
Ambulatory Surgical Center Payment
System and CY 2010 Payment Rates
(regulations.gov docket ID number
(CMS-2009-0060)). (These proposed
rules were published in the July 13,
2009 (74 FR 33520) and the July 20,
2009 (74 FR 35232) Federal Register,
respectively.) Therefore, we are
requesting that persons who transmitted
comments on either of the
aforementioned proposed rules during
the period from July 26, 2009 through
July 30, 2009 resubmit their comments
before the close of the comment period
for the proposed rules which is August
31, 2009. Persons wishing to resubmit
comments may do so electronically, via
mail, hand delivery, or courier as
specified in the ADDRESSES section of
this notice.

We note that the software problem has
been corrected and safeguards are now
in place to ensure this error will not
occur for future rulemaking documents.

Dated: August 20, 2009.
Charlene Frizzera,

Acting Administrator, Centers for Medicare
& Medicaid Services.

[FR Doc. E9-20583 Filed 8-21-09; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Transportation Security Administration
49 CFR Part 1503

[Docket No. TSA-2009-0014]

RIN 1652-AA66

Reporting of Security Issues

AGENCY: Transportation Security
Administration, DHS.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Transportation Security
Administration (TSA) proposes to add
new procedures by which members of
the public could report to TSA a
problem, deficiency, or vulnerability
regarding transportation security,
including the security of aviation,
maritime, railroad, motor carrier
vehicle, or pipeline transportation, or
any mode of public transportation, such
as mass transit, in accordance with the
Implementing Recommendations of the
9/11 Commission Act of 2007 (9/11
Act).

DATES: Submit comments by October 26,
2009.

ADDRESSES: You may submit comments,
identified by the TSA docket number to
this rulemaking, to the Federal Docket
Management System (FDMS), a
government-wide, electronic docket
management system, using any one of
the following methods:

Electronically: You may submit
comments through the Federal
eRulemaking portal at http://
www.regulations.gov. Follow the online
instructions for submitting comments.

Mail, In Person, or Fax: Address,
hand-deliver, or fax your written
comments to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001; Fax 202—493-2251. The
Department of Transportation (DOT),
which maintains and processes TSA’s
official regulatory dockets, will scan the
submission and post it to FDMS.

See SUPPLEMENTARY INFORMATION for
format and other information about
comment submissions.

FOR FURTHER INFORMATION CONTACT:
Sarah Tauber, Office of Chief Counsel,
TSA-2, Transportation Security
Administration, 601 South 12th Street,
Arlington, VA 20598-6002; telephone
(571) 227-3964; facsimile (571) 227—
1380; e-mail sarah.tauber@dhs.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

TSA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. TSA also invites comments
relating to the economic, environmental,
energy, or federalism impacts that might
result from this rulemaking action. See
ADDRESSES above for information on
where to submit comments.

With each comment, please identify
the docket number at the beginning of
your comments. TSA encourages
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commenters to provide their names and
addresses. The most helpful comments
reference a specific portion of the
rulemaking, explain the reason for any
recommended change, and include
supporting data. The public may submit
comments and material electronically,
in person, by mail, or fax as provided
under ADDRESSES, but please submit
your comments and material by only
one means. If you submit comments by
mail or delivery, submit them in an
unbound format, no larger than 8.5 by
11 inches, suitable for copying and
electronic filing.

If you want TSA to acknowledge
receipt of comments submitted by mail,
include with your comments a self-
addressed, stamped postcard on which
the docket number appears. We will
stamp the date on the postcard and mail
it to you.

TSA will file in the public docket all
comments received by TSA, except for
comments containing confidential
information and sensitive security
information (SSI).* TSA will consider
all comments received on or before the
closing date for comments and will
consider comments filed late to the
extent practicable. The docket is
available for public inspection before
and after the comment closing date.

Handling of Confidential or Proprietary
Information and Sensitive Security
Information (SSI) Submitted in Public
Comments

Do not submit comments that include
trade secrets, confidential commercial
or financial information, or SSI to the
public regulatory docket. Please submit
such comments separately from other
comments on the rulemaking.
Comments containing this type of
information should be appropriately
marked as containing such information
and submitted by mail to the address
listed in the FOR FURTHER INFORMATION
CONTACT section.

TSA will not place comments
containing SSI in the public docket and
will handle them in accordance with
applicable safeguards and restrictions
on access. TSA will hold documents
containing SSI, confidential business
information, or trade secrets in a
separate file to which the public does
not have access, and place a note in the
public docket that TSA has received
such materials from the commenter.

1“Sensitive Security Information” or “SSI” is
information obtained or developed in the conduct
of security activities, the disclosure of which would
constitute an unwarranted invasion of privacy,
reveal trade secrets or privileged or confidential
information, or be detrimental to the security of
transportation. The protection of SSI is governed by
49 CFR part 1520.

However, if TSA determines that
portions of these comments may be
made publicly available, TSA may
include a redacted version of the
comment in the public docket. If TSA
receives a request to examine or copy
information that is not in the public
docket, TSA will treat it as any other
request under the Freedom of
Information Act (FOIA) (5 U.S.C. 552)
and the Department of Homeland
Security’s (DHS’) FOIA regulation found
in 6 CFR part 5.

Reviewing Comments in the Docket

Please be aware that anyone is able to
search the electronic form of all
comments received into any of our
dockets by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review the applicable Privacy
Act Statement published in the Federal
Register on April 11, 2000 (65 FR
19477), or you may visit http://
DocketInfo.dot.gov.

You may review TSA’s electronic
public docket on the Internet at http://
www.regulations.gov. In addition, DOT’s
Docket Management Facility provides a
physical facility, staff, equipment, and
assistance to the public. To obtain
assistance or to review comments in
TSA’s public docket, you may visit this
facility between 9 a.m. to 5 p.m.,
Monday through Friday, excluding legal
holidays, or call (202) 366—9826. This
docket operations facility is located in
the West Building Ground Floor, Room
W12-140 at 1200 New Jersey Avenue,
SE., Washington, DC 20590.

Availability of Rulemaking Document

You can get an electronic copy using
the Internet by—

(1) Searching the electronic Federal
Docket Management System (FDMS)
Web page at http://www.regulations.gov;

(2) Accessing the Government
Printing Office’s Web page at http://
www.gpoaccess.gov/fr/index.html; or

(3) Visiting TSA’s Security
Regulations Web page at http://
www.tsa.gov and accessing the link for
“Research Center” at the top of the page.

In addition, copies are available by
writing or calling the individual in the
FOR FURTHER INFORMATION CONTACT
section. Make sure to identify the docket
number of this rulemaking.

Summary of the Rule

Congress required that the Secretary
of Homeland Security establish, by
regulation and including a proposed
rule, a process by which any person
may submit a report to the Secretary
regarding public transportation,

railroad, or motor carrier vehicle
security problems, deficiencies, or
vulnerabilities.2 The proposed rule
would, if promulgated in final form,
establish a process by which reports
could be submitted, either by U.S. mail,
electronic mail, or telephone.

This reporting mechanism is not
intended for issues of immediate or
emergency security or safety concern.
Immediate or emergency security or
safety concerns should be reported to
the local emergency services operator by
telephoning 911.

Waste, fraud, and abuse in TSA
programs should be reported to the
Department of Homeland Security
Inspector General: (800) 323-8603, or
DHSOIGHOTLINE@dhs.gov.

TSA proposes to designate in
paragraph (a) of the final rule addresses
and a telephone number that any person
may use to report to TSA a problem,
deficiency, or vulnerability regarding
transportation security, including the
security of aviation, maritime, railroad,
motor carrier vehicle, or pipeline
transportation, or any mode of public
transportation, such as mass transit.
TSA will include in the final rule the
precise addresses (physical and
electronic) for reporting. TSA has
included in this NPRM the enumeration
of the addresses that will be used and
the actual addresses to the extent that
they are fixed addresses that are not
subject to change. Proposed paragraphs
(b) and (c) provide that if the report
identifies the person making the report,
TSA will acknowledge receipt of the
report. TSA will review and consider
the information provided in the report
and take appropriate steps to address
any problems, deficiencies, or
vulnerabilities identified.

Proposed paragraph (d) makes clear
that a report made voluntarily under
proposed § 1503.1 would not satisfy any
separate legal obligation of any
individual to report information to TSA
or any other Government agency under
any other law. For example, TSA
regulations and TSA-approved airport
and aircraft operator security programs
require certain reports to TSA. See 49
CFR 1542.307(b)(3) and 1544.304(d).
Operators must comply with those
provisions regardless of whether a
report has been submitted through the
new part 1503 procedures.

2 See Implementing Recommendations of the 9/11
Commission Act of 2007, Public Law 110-53, 121
Stat. 266 (August 3, 2007), sections 1413(i), 1521(i)
(codified at 49 U.S.C. 20109(j)), and 1536(i)
(codified at 49 U.S.C. 31105(i)). This rule would,
but for the requirements of Public Law 110-53, be
a rule of agency procedure that is excepted from the
advance notice and public comment provisions of
the Administrative Procedure Act, 5 U.S.C.
553(b)(B).



43090

Federal Register/Vol.

74, No. 164/ Wednesday, August 26,

2009/ Proposed Rules

The 9/11 Act calls for a process to
report security matters regarding public
transit, railroad, or motor carrier vehicle
transportation.? TSA proposes to
expand the scope of this provision
beyond that required by the statute. The
proposed rule provides a single point of
contact for reporting transportation
security problems, deficiencies, or
vulnerabilities in any mode in any mode
of transportation. The security benefits
of receiving these reports would apply
to other modes of transportation as well
as to those enumerated in the statute.
The broad language of the regulation
would encourage members of the public
to submit reports for all modes. If
warranted, TSA would act to reduce
security vulnerabilities that these
reports bring to TSA’s attention.
Separately from this rulemaking, TSA is
in the process of developing a program
to confer monetary or other recognition
on individuals who provide valuable
information to TSA about criminal acts
or other violations relating to
transportation security.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3501 et seq.) requires
that TSA consider the impact of
paperwork and other information
collection burdens imposed on the
public and, under the provisions of 44
U.S.C. 3507(d), obtain approval from the
Office of Management and Budget
(OMB) for each collection of
information it conducts, sponsors, or
requires through regulations. As
protection provided by the Paperwork
Reduction Act, as amended, an agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. TSA has determined that there
are no current or new information
collection requirements associated with
this proposed rule.

Economic Impact Analyses

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866, Regulatory
Planning and Review (58 FR 51735,
October 4, 1993), directs each Federal
agency to propose or adopt a regulation
only upon a reasoned determination
that the benefits of the intended
regulation justify its costs. Second, the
Regulatory Flexibility Act of 1980 (5

3Implementing Recommendations of the 9/11
Commission Act of 2007, Public Law 110-53, 121
Stat. 266 (August 3, 2007), sections 1413(i), 1521(i)
(codified at 49 U.S.C. 20109(j)), and 1536(i)
(codified at 49 U.S.C. 31105(i)).

U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (19 U.S.C. 2531-2533) prohibits
agencies from setting standards that
create unnecessary obstacles to the
foreign commerce of the United States.
Fourth, the Unfunded Mandates Reform
Act of 1995 (2 U.S.C. 1531-1538)
requires agencies to prepare a written
assessment of the costs, benefits, and
other effects of proposed or final rules
that include a Federal mandate likely to
result in the expenditure by State, local,
or Tribal governments, in the aggregate,
or by the private sector, of $100 million
or more annually (adjusted for
inflation).

Executive Order 12866 Assessment

In conducting these analyses, TSA has
determined:

1. This rulemaking is not a
““significant regulatory action” as
defined in the Executive Order. The
Office of Management and Budget
agrees with this conclusion.

2. This rulemaking would not have a
significant economic impact on a
substantial number of small entities.

3. This rulemaking would not
constitute a barrier to international
trade.

4. This rulemaking does not impose
an unfunded mandate on State, local, or
Tribal governments, or on the private
sector.

The bases for these conclusions are
summarized below.

Costs

This proposed rule would enhance
the public’s ability to report to TSA—
via e-mail, regular mail, or telephone—
security concerns with aviation,
maritime, railroad, motor vehicle,
pipeline, or public transportation. TSA
and the public would incur costs in the
operation of this enhanced reporting
system.

TSA currently provides the public
with two ways to communicate security
concerns through logging onto the TSA
Web site (http://www.tsa.gov): (1) By
clicking on the “Contact Us” link at the
top of the home page, clicking on the
“Security Issues” link, scrolling down
to the heading ““Security Violations and
Concerns,” and filling out and
submitting an online form describing
the security-related issue; or (2) by
clicking on the “Contact Us” link at the
top of the home page, clicking on the
“Security Issues” link, and scrolling
down to the heading ““Security
Violations and Concerns,” where a toll-

free telephone number and e-mail
address for the TSA Contact Center are
provided. With the implementation of
this rule, TSA plans to move the
security-related contact information to a
more prominent position on the home
page to facilitate reporting. This analysis
of costs and benefits assumes that TSA
will proceed in that manner. After
considering public comments and
reviewing internal procedures, however,
TSA may implement this rule
differently.

There is no accurate method for
gauging how many additional e-mail
messages, telephone calls, and letters
reporting transportation-security
concerns the new placement of the
contact number and address could
generate. Consequently, estimating an
accurate cost to the public of voluntarily
reporting security concerns to TSA is
difficult. Nonetheless, one can use fiscal
year (FY) 2008 TSA Contact Center data
to cost out potential scenarios. For this
analysis, it has been projected that the
rule will double the number of security-
related telephone calls and e-mail
messages TSA received in FY 2008.

In FY 2008, the Contact Center fielded
3,241 security-related telephone calls.
According to Contact Center statistics,
the average security-related call lasts
four minutes. If one projects that the
public will place an additional 3,241
calls as a result of the rule, then the
public will spend 12,964 minutes (3,241
calls at about 4 minutes per call) on the
telephone with TSA. At $29.24 per hour
(TSA assumes that most of the
communications it will receive will be
from air travelers), the total annual cost
to the public for the additional
telephone calls will be $6,318 ($29.24
per hour x 12,964 minutes/60 minutes
per hour).

To estimate the cost of contacting
TSA electronically, this analysis used
other data collected by the Contact
Center as a starting point. In FY 2008
the Center received 2,544 security-
related e-mail messages from customers
who logged onto the TSA Web site,

4 This cost is the FAA’s value of time for air
travelers, adjusted for inflation. Go to the following
Web site for the FAA’s Value of Time: http://
www.faa.gov/regulations % 5Fpolicies/
policy% 5Fguidance/benefit % 5Fcost/. Next, click
on Data Files (zip), and then click on 1-1.xls. This
FAA table provides a “Recommended Hourly Value
of Travel Time Savings” of $23.30 (2000 dollars) for
personal travel by air carrier. The $23.30 is then
converted to 2008 dollars by multiplying it times
1.255, the amount by which the Consumer Price
Index for Urban Wage Earners and Clerical Workers
(CPI-W) rose between 2000 and 2008 (212.038/
168.892). The annual value for 2008 (212.038) was
calculated by summing the values for Quarters 1—

3 and dividing the total by 3. Here is the source of
the CPI-W numbers: http://www.ssa.gov/OACT/
STATS/avgcpi.html.
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clicked on the “Contact Us/Security
Issues/Security Violations and
Concerns” links described above, filled
out the Web form, and submitted it. If
one assumes that TSA will receive an
additional 2,544 e-mail messages as a
result of this rule and that the average
e-mail message will require fifteen
minutes to prepare, one can modify the
value-of-time formula used to calculate
the FY 2008 cost of security-related
telephonic reports to TSA to estimate
the cost to the public of e-mailing its
concerns: 2,544 e-mail messages x 15/60
hours per e-mail message x $29.24 per
hour = $18,597.

The proposed rule would also allow
the public to report security concerns by
regular mail. If one projects that this
rule will generate 1,000 letters and that
it takes the average letter writer 30
minutes to write and mail a report, the
value of the public’s time for this
exercise would equate to $14,620 (1,000
letters x 30/60 hour per letter x $29.24
per hour). When the cost of postage is
included (1,000 letters x $.42 per stamp
= $420), using regular mail to report
transportation security concerns to TSA
would cost the public $15,040.

The projected cost of the three modes
of communication—$6,318 for
telephone calls, $18,597 for e-mail, and
$15,040 for regular mail—is $39,955.
The public would assume this direct
cost voluntarily; the cost is not imposed
by this rule.

In addition to this direct cost to the
public, TSA would incur expenses in
handling the increased volume of
reports. Although it is not feasible to
accurately establish the number of
additional telephonic and e-mail reports
the new placement of the contact
number and address will generate, the
Transportation Security Operations
Center (TSOC) plans to hire six full time
equivalent (FTE) contract watch officers
(at an overall cost of $127,000 per year
for each officer) to handle the increased
volume.5 The incremental annual labor
costs in administering these telephonic
and e-mail reports would total $762,000
(6 x $127,000). TSA estimates that the
toll-free telephone line would cost
approximately $25 per month for the
analog line charge and one cent per
minute for line usage. If one projects
that the rule will generate 3,241
additional telephone calls per year, the
cost of the toll-free telephone line
amounts to $430 ((3,241 calls x 4
minutes x $.01 per minute) + (12
months x $25)). Taken together, the

5This estimate of six FTEs may turn out to be
high; the actual number will depend on how many
reports TSOC receives, their complexity, and the
percentage that require follow-up actions.

estimated labor costs ($762,000) and
telephone-line costs ($430) yield a total
annual cost to TSA of $762,430.6
Because TSA would not expect to hire
additional personnel to handle any
increase in security-related letters
received via regular mail, no additional
mail-administration costs are
anticipated.

Benefits

This rulemaking provides the
following benefits:

1. It expands the public’s ability to
report problems, deficiencies, and
vulnerabilities regarding transportation
security.

2. It reminds the public that TSA
wants to receive these reports.

3. It gives the public a simple method
of alerting TSA to transportation
security concerns that may otherwise
have been overlooked. It is quite
possible that reports from the public
could prevent a national security
problem that otherwise would have
gone unaddressed.

Regulatory Flexibility Act Assessment

The Regulatory Flexibility Act (RFA)
of 1980 requires that agencies perform a
review to determine whether a proposed
or final rule will have a significant
economic impact on a substantial
number of small entities. If the
determination is that it will, the agency
must prepare a regulatory flexibility
analysis as described in the RFA. For
purposes of the RFA, small entities
include small businesses, not-for-profit
organizations, and small governmental
jurisdictions per section 601(6) of the
RFA. Individuals and States are not
included in the definition of a small
entity.

This proposed rule enhances the
public’s ability to report security
concerns voluntarily to TSA. TSA and
the public will incur some costs in the
operation of this enhanced reporting
system. As stated previously, the public
would voluntarily assume the direct
cost of reporting problems and
deficiencies to TSA; the cost is not
imposed by this rule. TSA certifies that
this rulemaking would not have a
significant economic impact on a
substantial number of small entities.

International Trade Impact Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from

6 TSOC will incur no incremental costs for
training because in-house training has already been
funded. There also will be no additional expenses
for space, computers, and telephones; existing
equipment at TSOC will be used to handle the
expected increase in telephonic and e-mail
reporting.

establishing any standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Legitimate domestic objectives, such as
safety, are not considered unnecessary
obstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. TSA has
assessed the potential effect of this
rulemaking and has determined that it
will impose the same costs on domestic
and international entities and thus have
a neutral trade impact.

Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 is intended, among other things,
to curb the practice of imposing
unfunded Federal mandates on State,
local, and Tribal governments. Title II of
the Act requires each Federal agency to
prepare a written statement assessing
the effects of any Federal mandate in a
proposed or final agency rule that may
result in a $100 million or more
expenditure (adjusted annually for
inflation) in any one year by State, local,
and Tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.”

This rulemaking does not contain
such a mandate. The requirements of
Title II of the Act, therefore, do not
apply and TSA has not prepared a
statement under the Act.

Executive Order 13132, Federalism

TSA has analyzed this proposed rule
under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and therefore
would not have federalism implications.

Environmental Analysis

TSA has reviewed this action for
purposes of the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321-4347) and has determined that
this action will not have a significant
effect on the human environment.

Energy Impact Analysis

The energy impact of the notice has
been assessed in accordance with the
Energy Policy and Conservation Act
(EPCA), Public Law 94-163, as amended
(42 U.S.C. 6362). We have determined
that this rulemaking is not a major
regulatory action under the provisions
of the EPCA.
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List of Subjects in 49 CFR Part 1503

Administrative practice and
procedure, Investigations, Law
enforcement, Penalties, Transportation.

The Proposed Amendments

For the reasons set forth in the
preamble, the Transportation Security
Administration proposes to amend part
1503 in chapter XII of title 49, Code of
Federal Regulations as follows:

PART 1503—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

1. The authority citation for part 1503
is revised to read as follows:

Authority: 6 U.S.C. 1142; 18 U.S.C. 6002;
28 U.S.C. 2461 (note); 49 U.S.C. 114, 20109,
31105, 40113-40114, 40119, 44901-44907,
46101-46107, 46109-46110, 46301, 46305,
46311, 46313—46314.

2. Revise subpart A heading and
§1503.1 to read as follows:

Subpart A—Reports by the Public of
Security Problems, Deficiencies, and
Vulnerabilities

§1503.1 Submission of reports to TSA.

(a) Any person may report to TSA a
problem, deficiency, or vulnerability
regarding transportation security,
including the security of aviation,
maritime, railroad, motor carrier
vehicle, or pipeline transportation, or
any mode of public transportation, such
as mass transit. Reports may be made to
TSA at the following addresses:

(1) U.S. mail at Transportation
Security Administration, TSA HQ,
TSA-XXX, 601 South 12th Street,
Arlington, VA 20598-6002;

(2) By e-mail at XXX.dhs.gov; or

(3) By telephone at (XXX) XXX-
XXXX.

(b) If a report submitted under this
section identifies the person making the
report, TSA will respond promptly to
such person and acknowledge receipt of
the report.

(c) TSA will review and consider the
information provided in any report
submitted under this section and take
appropriate steps to address any
problems, deficiencies, or
vulnerabilities identified.

(d) Nothing in this section relieves a
person of a separate obligation to report
information to TSA under another
provision of this title, a security
program, or a security directive, or to
another Government agency under other
law.

Issued in Arlington, Virginia, on August
20, 2009.
Keith Kauffman,
Acting Deputy Administrator.
[FR Doc. E9-20551 Filed 8-25-09; 8:45 am]
BILLING CODE 9110-05-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
[FWS-R1-ES-2007-0004; MO 9221050083]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the Black-Footed
Albatross (Phoebastria nigripes) as
Threatened or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding; reopening of the information
solicitation period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public information
solicitation period on our October 9,
2007, 90-day finding on a petition to list
the black-footed albatross (Phoebastria
nigripes) as threatened or endangered
under the Endangered Species Act of
1973, as amended (Act). This action will
provide all interested parties with an
additional opportunity to submit
information and materials on the status
of the black-footed albatross.
Information previously submitted need
not be resubmitted as it has already
been incorporated into the public record
and will be fully considered in the 12-
month finding.

DATES: We are reopening the public
information solicitation period and
request that we receive information on
or before September 25, 2009.

ADDRESSES: You may submit
information by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: [FWS-R1-
ES-2007-0004], Division of Policy and
Directives Management, U.S. Fish and
Wildlife Service, 4401 N. Fairfax Drive,
Suite 222, Arlington, VA 22203.

You should be aware that we will post
all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Information Solicited section below for
more information).

FOR FURTHER INFORMATION CONTACT: Gina
Shultz, Deputy Field Supervisor, Pacific
Islands Fish and Wildlife Office, 300
Ala Moana Boulevard, Box 50088, Room
3122, Honolulu, HI 96850 (telephone
808-792-9400; facsimile 808—792—
9581). If you use a telecommunications
device for the deaf (TDD), please call the
Federal Information Relay Service at
800—-877-8339.

SUPPLEMENTARY INFORMATION:
Information Solicited

We are soliciting information during
this reopened information solicitation
period on the status of the black-footed
albatross. We published a 90-day
finding on a petition to list the black-
footed albatross as threatened or
endangered in the Federal Register on
October 9, 2007 (72 FR 57278). If you
submitted information previously on the
status of the black-footed albatross
during the previous information
solicitation period, please do not
resubmit it. This information has been
incorporated into the public record and
will be fully considered in the
preparation of the 12-month finding.

You may submit your information and
materials concerning the 90-day finding
by one of the methods listed in the
ADDRESSES section. Please be aware that
if you submit information via http://
www.regulations.gov your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will also post all hardcopy
submissions on http://
www.regulations.gov.

Information and materials we receive,
as well as supporting documentation we
used in preparing the 90-day finding for
the black-footed albatross, will be
available for public inspection on
http://www.regulations.gov, or by
appointment, during normal business
hours, at the Service’s Pacific Islands
Fish and Wildlife Office (see FOR
FURTHER INFORMATION CONTACT, above).

Background

On October 9, 2007, we published a
90-day finding on a petition to list the
black-footed albatross as threatened or
endangered (72 FR 57278). In that 90-
day finding, we found that the petition
presented substantial scientific or
commercial information indicating that
listing the black-footed albatross may be
warranted. We also initiated a status
review to determine if listing the species
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is warranted, and announced a 60-day
public information solicitation period
on the petition finding and status
review, which ended on December 10,
2007.

We received two requests for an
extension of the information solicitation
period in order to allow agencies and
interested persons the opportunity to
provide additional information for our
consideration during this status review.
In particular, these requests were based
on the anticipated publication of a
formal status assessment of the black-
footed (and Laysan) albatross by the
U.S. Geological Survey, Biological
Resources Discipline (USGS-BRD). This
status assessment is now available to the
public for review (http://pubs.usgs.gov/
sir/2009/5131/). The USGS-BRD Status
Assessment of Laysan and Black-footed
Albatrosses provides a synthesis and

review of all existing data and other
information about the species, including
an assessment of fishery-related
mortality and statistical models of the
population status and trajectory. This
assessment, along with other
information provided by the public and
reviewers on the 90-day petition
finding, will be an important source of
information for the status review and
12-month finding on the black-footed
albatross.

It is important to note that the
standard for “‘substantial information”
indicating that the petitioned action
may be warranted for a 90-day finding
is in contrast to the 12-month finding
that determines whether a petitioned
action is warranted. A 90-day finding is
not a status assessment of the species
and does not constitute a status review
under the Act. Our final determination

as to whether a petitioned action is
warranted is not made until we have
completed a thorough status review of
the species, which is conducted
following a positive 90-day finding.
Because the Act’s standards for 90-day
and 12-month findings are different, as
described above, a positive 90-day
finding does not mean that the 12-
month finding also will be positive.

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: August 17, 2009.

Dan Ashe,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. E9—20604 Filed 8—25-09; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Superior National Forest, Gunflint
Ranger District, Minnesota; South Fowl
Lake Snowmobile Access Project

AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to Prepare an
Environmental Impact Statement.

SUMMARY: The purpose of this project is
to develop a safe, legal snowmobile
access from the McFarland Lake area to
South Fowl Lake on the Gunflint Ranger
District, Superior National Forest. This
project was previously scoped and
analyzed in an Environmental
Assessment (EA) in 2005. A Decision
Notice on the project was issued in
February 2006. The decision was
litigated and the Minnesota District
Court required that an Environmental
Impact Statement (EIS) be prepared to
“evaluate more thoroughly the sound
impact in the BWCAW?”. This Notice of
Intent begins the process for completing
the required EIS and fulfilling the court
order. Your comments on scoping this
EIS will be most useful if they contain
new information or issues on the scope
of this project that were not submitted
in previous comments on this project.
DATES: Comments concerning the scope
of the analysis must be received by
September 24, 2009. The Draft
Environmental Impact Statement is
expected January 2010, and the Final
Environmental Impact Statement is
expected April 2010.

ADDRESSES: Send written comments to
Dennis Neitzke, Gunflint District
Ranger, RE: South Fowl Lake
Snowmobile Access Project EIS, at 2020
W. Highway 61, Grand Marais, MN
55604. Comments may also be sent via
e-mail to comments-eastern superior-
gunflint@fs.fed.us, or via facsimile to
(218) 387-3246.

FOR FURTHER INFORMATION CONTACT:
Peter Taylor, Forest Environmental

Coordinator, at (218) 626—4368 or
prtaylor@fs.fed.us. Go to http://
www.fs.fed.us/r9/forests/superior/
projects/sf.php for the previously
prepared EA and Decision Notice for
this project.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The purpose of this project is to
develop a safe, legal snowmobile access
from the McFarland Lake area to South
Fowl Lake on the Gunflint Ranger
District, Superior National Forest. This
access would fill the public’s desire of
access without threatening private land
or damaging the wilderness resources.
The Forest Service is undertaking this
project because the Tilbury Trail is not
legal, is closed, and a safe route does not
exist. A route designated by the Forest
Service, in cooperation with the
Minnesota DNR and Cook County, will
restrict use to a safer route, better able
to handle the existing use.

This project was previously scoped
and analyzed in an Environmental
Assessment (EA) in 2005. A Decision
Notice on the project was issued
February 2006. The decision was
litigated and the Minnesota District
Court required that an Environmental
Impact Statement (EIS) be prepared to
“evaluate more thoroughly the sound
impact in the BWCAW” (Civil No. 06—
3357 JRT/RLE page 28). This Notice of
Intent begins the process for completing
the required EIS and fulfilling the court
order. A more complete history of this
project is available through the EA and
Decision Notice at http://www.fs.fed.us/
r9/forests/superior/projects/sf.php.

Proposed Action

The proposed action is described as
Alternative 2 in the previously
completed Environmental Assessment
for this project. The snowmobile trail
begins at McFarland Lake and travels to
the east. The public parking area for the
John Lake would be used to service this
trail. It crosses the Arrowhead Trail, the
Border Route hiking trail, and the
former Tilbury trail before moving
southeast, ascending to a bench on the
ridge above the Royal River. The route
follows the ridge in an east-southeast
direction about 1.3 miles, then down-
slope northeast to level ground and
directly east to South Fowl Lake. The
total length would be approximately
2.22 miles (2.8 acres opened), with 1.62

miles on Federal land and .6 miles on
State land. The entire length would be
new construction, completely outside
the Boundary Waters Canoe Area
Wilderness. One thousand feet of the
route where it ascends the west side of
the ridge would be the standard 16-foot
clearing, but the remainder would be a
maximum of 10 feet (8-foot tread) to
minimize resource impacts. The John
Lake public parking area is satisfactory
as a snowmobile trailhead and would be
graded and resurfaced with crushed
gravel.

Possible Alternatives

Several Alternatives were identified
by scoping for the previously completed
EA. These will be brought forward into
the EIS. These include the proposed
action alternative, a no action
alternative, a south route, and a
shortened route. Detailed descriptions
and maps of these alternatives may be
found in the EA (available at http://
www.fs.fed.us/r9/forests/superior/
projects/sf.php).

Responsible Official

Gunflint District Ranger.

Nature of Decision To Be Made

The decision to be made is whether to
or not to develop a safe, legal
snowmobile access from the McFarland
Lake area to South Fowl Lake on the
Gunflint Ranger District, Superior
National Forest. The decision will
include:

1. What actions would be used to
address the purpose and need;

2. Where and when those actions
would take place;

3. What mitigation measures and
monitoring requirements would be
required.

Preliminary Issues

Issues identified in the previously
completed EA include Threatened,
Endangered and Sensitive Species; Soil
Resources; Off-Highway Vehicles; Forest
Vegetation; Wilderness Values; Human
Use Patterns and Safety; Land
Ownership and Economics. These
issues will be carried forward for
analysis in the Environmental Impact
Statement. The Wilderness Values
section will include further disclosure
of effects of noise to the Boundary
Waters Canoe Area Wilderness.
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Scoping Process

This project was previously scoped
for the preparation of the 2005 EA. The
issues identified in scoping for the EA
will be brought forward for effects
disclosure in the EIS. In addition,
response to comments submitted on the
EA may be found at Appendix D to the
Decision Notice (available at http://
www.fs.fed.us/r9/forests/superior/
projects/sf.php). Your comments on
scoping this EJS will be most useful if
they contain new information or issues
on the scope of this project that were
not submitted in previous comments on
this project.

The scoping process will include: (1)
Identification of potential issues; (2)
identification of issues to be analyzed in
depth; and (3) elimination of
insignificant issues, or those which have
been covered by a previous
environmental review. Based on the
results of scoping and the resource
capabilities within the project area,
alternatives, including a no-action
alternative, will be developed for the
draft environmental impact statement.

A Draft Environmental Impact
Statement will be prepared for
comment. The comment period on the
Draft Environmental Impact Statement
will be 45 days from the date the
Environmental Protection Agency
publishes the notice of availability in
the Federal Register. It is important that
reviewers provide their comments on
the Draft Environmental Impact
Statement at such times and in such
manner that they are useful to the
agency’s preparation of the
Environmental Impact Statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions. The submission of timely
and specific comments can affect a
reviewer’s ability to participate in
subsequent administrative appeal or
judicial review.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered; however, anonymous
comments will not provide the
respondent with standing to participate
in subsequent administrative review or
judicial review.

Dated: August 17, 2009.
James W. Sanders,
Forest Supervisor.
[FR Doc. E9-20341 Filed 8—25—-09; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Siuslaw Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Siuslaw Resource
Advisory Committee will meet in
Corvallis, OR. The purpose of the
meeting is to hold RAC FY10 Business,
Review 2009 Project Monitoring Results,
Make recommendations for 2010 Title II
Project Proposals.
DATES: The meeting will be held
September 17, 2009 beginning at 8 a.m.
ADDRESSES: The meeting will be held at
the Siuslaw National Forest
Supervisor’s Office, 4077 SW Research
Way, Corvallis, Oregon.
FOR FURTHER INFORMATION CONTACT: Joni
Quarnstrom, Siuslaw Public Affairs
Officer, Siuslaw National Forest, 541—
750-7075 or write to Forest Supervisor,
Siuslaw National Forest, 4077 SW
Research Way, Corvallis, OR 97339.
SUPPLEMENTARY INFORMATION: A public
input period will begin before 2009
project review.

Dated: August 17, 2009.
Teresa Raaf,
Acting Forest Supervisor.
[FR Doc. E9—20316 Filed 8—25-09; 8:45 am]
BILLING CODE 3410-11-M

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Meetings

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Notice of meetings.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (Access Board) plans to hold its
regular committee and Board meetings
in Washington, DC, Wednesday through
Friday, September 9-11, 2009, at the
times and location noted below.

DATES: The schedule of events is as
follows:

Wednesday, September 9, 2009

10:30—Noon Interim Report on Board’s
Rulemaking Process.

1:30-3 p.m. Technical Programs
Committee.

3—4 p.m. Budget Committee.

Thursday, September 10, 2009

1:30-3 p.m. Ad Hoc Committee
Meetings (Closed to Public).

3—4:30 p.m. Planning and Evaluation
Committee (Closed to Public).

Friday, September 11, 2009

9:30-Noon Committee of the Whole:
Board structure discussion.

1:30-3 p.m. Board Meeting.

ADDRESSES: All meetings will be held at

the Embassy Suites DC Convention

Center Hotel, 900 10th Street, NW.,

Washington, DC 20001.

FOR FURTHER INFORMATION CONTACT: For
further information regarding the
meetings, please contact David Capozzi,
Executive Director, (202) 272-0010
(voice) and (202) 272—0082 (TTY).
SUPPLEMENTARY INFORMATION: At the
Board meeting scheduled on Friday,
September 11, the Access Board will
consider the following agenda items:

e Approval of the draft July 17, 2009
Board Meeting Minutes.

¢ Technical Programs Committee
Report.

¢ Budget Committee Report.

¢ Planning and Evaluation Committee
Report.

e Accessible Design in Education
Report.

e Acoustics Report.

e Airport Terminal Access Report.

e Emergency Transportable Housing
Report.

¢ Information and Communications
Technologies Report.

e Outdoor Developed Areas Report.

e Passenger Vessels Report.

e Public Rights-of-Way Report.

e Transportation Vehicles Report.

¢ Election Assistance Commission
Report.

¢ Executive Director’s Report.

e ADA and ABA Guidelines; Federal
Agency Updates.
All meetings are accessible to persons
with disabilities. An assistive listening
system, computer assisted real-time
transcription (CART), and sign language
interpreters will be available at the
Board meeting. Persons attending Board
meetings are requested to refrain from
using perfume, cologne, and other
fragrances for the comfort of other
participants.

David M. Capozzi,

Executive Director.

[FR Doc. E9-20520 Filed 8—25—-09; 8:45 am]
BILLING CODE 8150-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the South Carolina Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
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regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a meeting of the South
Carolina Advisory Committee
(Committee) to the Commission will
convene on Wednesday, September 2,

2009, at 9:30 a.m. and adjourn at 11 a.m.

at the University of South Carolina
School of Law, 701 Main Street,
Columbia, South Carolina 29208. The
purpose of the meeting is for the
Committee to approve its report on
equal education opportunity and plan
activities for fiscal year 2010.

Members of the public are entitled to
submit written comments. The
comments must be received in the
regional office by September 30, 2009.
The address is U.S. Commission on
Civil Rights, 61 Forsyth St., SW., Suite
18T40, Atlanta, GA 30303. Persons
wishing to e-mail their comments, or to
present their comments verbally at the
meeting, or who desire additional
information should contact Peter
Minarik, Regional Director, Southern
Regional Office, at (404) 562—7000 or
800—877-8339 for individuals who are
deaf, hearing impaired, and/or have
speech disabilities or by e-mail to
pminarik@usccr.gov.

Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at
least ten (10) working days before the
scheduled date of the meeting.

Records generated from this meeting
may be inspected and reproduced at the
Southern Regional Office, as they
become available, both before and after
the meeting. Persons interested in the
work of this advisory committee are
advised to go to the Commission’s Web
site, http://www.usccr.gov, or to contact
the Southern Regional Office at the
above e-mail or street address.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Dated in Washington, DG, August 12, 2009.

Peter Minarik,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. E9-20516 Filed 8-25-09; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

International Trade Administration

A-570-890

Wooden Bedroom Furniture from the
People’s Republic of China: Initiation
of Antidumping Duty New Shipper
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: August 26, 2009.

SUMMARY: The Department of Commerce
(Department) has determined that two
timely requests for new shipper reviews
of the antidumping duty order on
wooden bedroom furniture from the
People’s Republic of China (PRC) meet
the statutory and regulatory
requirements for initiation. For one of
the two new shipper reviews that the
Department is initiating, the period of
review (POR) is January 1, 2009,
through June 30, 2009. For the other
new shipper review where the shipment
entered after the period January 1, 2009,
through June 30, 2009, the Department
is initiating and extending the POR by
thirty days, pursuant to 19 CFR
351.214(f)(2)(ii). The POR for this new
shipper review is January 1, 2009,
through July 30, 2009.

FOR FURTHER INFORMATION CONTACT:
Howard Smith or Drew Jackson, AD/
CVD Operations, Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-5193 or (202) 482—
4406, respectively.

SUPPLEMENTARY INFORMATION:
Background

The notice announcing the
antidumping duty order on wooden
bedroom furniture from the PRC was
published on January 4, 2005. See
Notice of Amended Final Determination
of Sales at Less Than Fair Value and
Antidumping Duty Order: Wooden
Bedroom Furniture from the People’s
Republic of China, 70 FR 329 (January
4, 2005). On July 31, 2009, pursuant to
section 751(a)(2)(B)(i) of the Tariff Act
of 1930, as amended (the Act), and 19
CFR 351.214(c), the Department
received timely requests for new
shipper reviews from Rise Furniture
Co., Ltd. (Rise Furniture), and Zhejiang
Tianyi Scientific & Educational
Equipment Co., Ltd. (Zhejiang Tianyi).
Rise Furniture and Zhejiang Tianyi
certified that they are each the producer
and exporter of the subject merchandise

upon which their respective request for
a new shipper review was based.

Pursuant to section 751(a)(2)(B)(i)(I) of
the Act and 19 CFR 351.214(b)(2)(i),
Rise Furniture and Zhejiang Tianyi
certified that they did not export
wooden bedroom furniture to the
United States during the period of
investigation (POI). In addition,
pursuant to section 751(a)(2)(B)(i)(II) of
the Act and 19 CFR 351.214(b)(2)(iii)(A),
Rise Furniture and Zhejiang Tianyi
certified that, since the initiation of the
investigation, they have never been
affiliated with any PRC exporter or
producer who exported wooden
bedroom furniture to the United States
during the POI, including those not
individually examined during the
investigation. As required by 19 CFR
351.214(b)(2)(iii)(B), Rise Furniture and
Zhejiang Tianyi, also certified that their
export activities were not controlled by
the central government of the PRC.

In addition to the certifications
described above, pursuant to 19 CFR
351.214(b)(2)(iv), Rise Furniture and
Zhejiang Tianyi submitted
documentation establishing the
following: (1) the date on which Rise
Furniture and Zhejiang Tianyi first
shipped wooden bedroom furniture for
export to the United States and the date
on which the wooden bedroom
furniture was first entered, or
withdrawn from warehouse, for
consumption;? (2) the volume of their
first shipment;2 and (3) the date of their
first sale to an unaffiliated customer in
the United States.

The Department conducted U.S.
Customs and Border Protection (CBP)
database queries and confirmed that
Rise Furniture’s and Zhejiang Tianyi’s
shipments of subject merchandise had
entered the United States for
consumption and that liquidation of
such entries had been properly
suspended for antidumping duties. The
Department also confirmed by
examining the CBP data that Zhejiang
Tianyi’s entry was made during the POR
specified by the Department’s
regulations.

When the sale of the subject
merchandise occurs within the POR
specified by the Department’s
regulations but the entry occurs after the

1Rise Furniture reported that its shipment of
subject merchandise entered during the POR for
this new shipper review (i.e., prior to July 1, 2009);
however, the results of the Department’s query of
CBP data indicate that the shipment entered shortly
after the end of the POR. See Memorandum to the
File through Abdelali Elouaradia, Director, AD/CVD
Operations, Office 4: New Shipper Review of
Wooden Bedroom Furniture, Placing CBP data on
the record, dated concurrently with this notice.

2Rise Furniture and Zhejiang Tianyi made no
subsequent shipments to the United States.
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POR, the specified POR may be
extended unless it would be likely to
prevent the completion of the review
within the time limits set by the
Department’s regulations. See 19 CFR
351.214(f)(2)(ii). Additionally, the
preamble to the Department’s
regulations states that both the entry
and the sale should occur during the
POR, and that under “appropriate”
circumstances the Department has the
flexibility to extend the POR. See
Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27296, 27319—
27320 (May 19, 1997). In this instance,
Rise Furniture’s sale of subject
merchandise was made during the POR
specified by the Department’s
regulations but the shipment entered
within thirty days after the end of that
POR. The Department finds that
extending the POR to capture this entry
would not prevent the completion of the
review within the time limits set by the
Department’s regulations. Therefore, the
Department has extended the POR for
the new shipper review of Rise
Furniture by thirty days. See
Memorandum to the File through
Abdelali Elouaradia, Director, AD/CVD
Operations, Office 4: New Shipper
Review of Wooden Bedroom Furniture,
Placing CBP data on the record, dated
concurrently with this notice.

Initiation of New Shipper Reviews

Pursuant to section 751(a)(2)(B) of the
Act and 19 CFR 351.214(d)(1), the
Department finds that Rise Furniture
and Zhejiang Tianyi meet the threshold
requirements for initiation of new
shipper reviews of their shipments of
wooden bedroom furniture from the
PRC. See Memorandum to the File
through Abdelali Elouaradia, Director,
AD/CVD Operations, Office 4: Initiation
of AD New Shipper Review: Wooden
Bedroom from the People’s Republic of
China, and the attached New Shipper
Initiation Checklists, dated concurrently
with this notice.

The POR for the new shipper review
of Zhejiang Tianyi is January 1, 2009,
through June 30, 2009. See 19 CFR
351.214(g)(1)(i)(B). As discussed above,
the POR for the new shipper review of
Rise Furniture is January 1, 2009,
through July 30, 2009. The Department
intends to issue the preliminary results
of these reviews no later than 180 days
from the date of initiation, and the final
results of these reviews no later than
270 days from the date of initiation. See
section 751(a)(2)(B)(iv) of the Act.

It is the Department’s usual practice,
in cases involving non—-market
economies, to require that a company
seeking to establish eligibility for an
antidumping duty rate separate from the

country—wide rate provide evidence of
de jure and de facto absence of
government control over the company’s
export activities. Accordingly, we will
issue questionnaires to Rise Furniture
and Zhejiang Tianyi, which will include
a separate rate section. The review of
each exporter will proceed if the
response provides sufficient indication
that the exporter is not subject to either
de jure or de facto government control
with respect to its export of wooden
bedroom furniture.

We will instruct the CBP to allow, at
the option of the importer, the posting,
until the completion of the review, of a
bond or security in lieu of a cash
deposit for each entry of the subject
merchandise from Rise Furniture and
Zhejiang Tianyi in accordance with
section 751(a)(2)(B)(iii) of the Act and
19 CFR 351.214(e). Because Rise
Furniture and Zhejiang Tianyi certified
that they both produce and export the
subject merchandise, the sale of which
is the basis for these new shipper review
requests, we will apply the bonding
privilege to each respondent only for
subject merchandise which the
respondent both produced and
exported.

Interested parties requiring access to
proprietary information in these new
shipper reviews should submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are
published in accordance with section
751(a)(2)(B) of the Act and 19 CFR
351.214 and 351.221(c)(1)().

Dated: August 20, 2009.
John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. E9—20625 Filed 8—-25-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Judges Panel of the Malcolm Baldrige
National Quality Award

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of closed meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. app.
2, notice is hereby given that the Judges
Panel of the Malcolm Baldrige National
Quality Award will meet Thursday,

September 10, 2009. The Judges Panel is
composed of twelve members
prominent in the fields of quality,
innovation, and performance excellence
and appointed by the Secretary of
Commerce. The purpose of this meeting
is to review applicant consensus scores
and select applicants for site visit
review. The applications under review
by Judges contain trade secrets and
proprietary commercial information
submitted to the Government in
confidence.

DATES: The meeting will convene
September 10, 2009 at 8:15 a.m. and
adjourn at 5 p.m. on September 10,
2009. The entire meeting will be closed.

ADDRESSES: The meeting will be held at
the National Institute of Standards and
Technology, Administration Building,
Lecture Room B, Gaithersburg,
Maryland 20899.

FOR FURTHER INFORMATION CONTACT: Dr.
Harry Hertz, Director, Baldrige National
Quality Program, National Institute of
Standards and Technology,
Gaithersburg, Maryland 20899,
telephone number (301) 975-2361.

SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Administration,
with the concurrence of the General
Counsel, formally determined on
January 08, 2009, that the meeting of the
Judges Panel will be closed pursuant to
Section 10(d) of the Federal Advisory
Committee Act, 5 U.S.C. app. 2, as
amended by Section 5(c) of the
Government in the Sunshine Act, Public
Law 94-409. The meeting, which
involves examination of Award
applicant data from U.S. companies and
other organizations and a discussion of
this data as compared to the Award
criteria in order to recommend Award
recipients, may be closed to the public
in accordance with Section 552b(c)(4) of
Title 5, United States Code, because the
meetings are likely to disclose trade
secrets and commercial or financial
information obtained from a person
which is privileged or confidential.

Dated: August 19, 2009.
Katharine Gebbie,
Director, Physics Laboratory.
[FR Doc. E9-20523 Filed 8-25-09; 8:45 am]
BILLING CODE 3510-13-P
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DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Manufacturing Extension Partnership
Advisory Board

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of public meeting.

Dated: August 19, 2009.
Katharine Gebbie,
Director, Physics Laboratory.
[FR Doc. E9—20524 Filed 8—25-09; 8:45 am]
BILLING CODE 3510-13-P

SUMMARY: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. app.
2, notice is hereby given that the
Manufacturing Extension Partnership
(MEP) Advisory Board, National
Institute of Standards and Technology
(NIST) will meet Thursday, September
24, 2009, from 8:30 a.m. to 3:30 p.m.
This meeting is being held in
conjunction with MEP’s Quarterly
Update meeting in Dallas, TX. The MEP
Advisory Board is composed of 10
members appointed by the Director of
NIST who were selected for their
expertise in the area of industrial
extension and their work on behalf of
smaller manufacturers. The Board was
established to fill a need for external
input on MEP. MEP is a unique program
consisting of centers across the United
States and Puerto Rico, with
partnerships at the state, federal, and
local levels. The Board works closely
with MEP to provide input and advice
on MEP’s programs, plans, and policies.
For this meeting, discussions will focus
on a review of key findings and policy
implications from the MEP Advisory
Board’s Future of Manufacturing paper.
In addition, MEP will provide an
overview of its strategy for technology
acceleration and gather Board input and
advice on open source innovation,
including methods and tools for
fostering technology adoption by
smaller manufacturers. The agenda may
change to accommodate Board business.
DATES: The meeting will convene
September 24, 2009 at 8:30 a.m. and
will adjourn at 3:30 p.m. on September
24, 2009.

ADDRESSES: The meeting will be held at
the Embassy Suites Dallas—DFW
Airport North Outdoor World, 2401
Bass Pro Drive, Grapevine, TX 76051.
Anyone wishing to attend this meeting
should submit name, e-mail address and
phone number to Susan Hayduk
(susan.hayduk@nist.gov or 301-975—
5614) no later than September 10, 2009.
FOR FURTHER INFORMATION CONTACT:
Karen Lellock, Manufacturing Extension
Partnership, National Institute of
Standards and Technology,
Gaithersburg, Maryland 20899-4800,
telephone number (301) 975—-4269.

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-943]

Oil Country Tubular Goods From the
People’s Republic of China:
Postponement of Preliminary
Determination of Antidumping Duty
Investigation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: August 26, 2009.
FOR FURTHER INFORMATION CONTACT:
Laurel LaCivita or Eugene Degnan, AD/
CVD Operations, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—4243 or (202) 482—
0414, respectively.

SUPPLEMENTARY INFORMATION:

Postponement of Preliminary
Determination

On April 28, 2009, the Department of
Commerce (‘“‘the Department”) initiated
an antidumping duty investigation on
Oil Country Tubular Goods from the
People’s Republic of China.! The notice
of initiation stated that, unless
postponed, the Department would issue
its preliminary determination no later
than 140 days after the date of issuance
of the initiation, in accordance with
section 733(b)(1)(A) of the Tariff Act of
1930, as amended (“‘the Act”). The
preliminary determination is currently
due no later than September 15, 2009.

On August 18, 2009, petitioners,
Maverick Tube Corporation, United
States Steel Corporation, TMK IPSCO,
V&M Star L.P., V&M Tubular
Corporation of America, Wheatland
Tube Corp., Evraz Rocky Mountain
Steel, United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers
International Union, AFL-CIO-CLC
(collectively, “Petitioners”), made a
timely request, pursuant to 19 CFR
351.205(b)(2) and (e), for a 50-day
postponement of the preliminary
determination, in order to allow

1 See Oil Country Tubular Goods From the
People’s Republic of China: Initiation of
Antidumping Duty Investigation, 74 FR 20671 (May
5, 2009).

additional time for the review of
complex questionnaire responses.2
Because there are no compelling reasons
to deny the request, in accordance with
section 733(c)(1)(A) of the Act, the
Department is postponing the deadline
for the preliminary determination by 50
days to no later than November 4, 2009.
The deadline for the final determination
will continue to be 75 days after the
date of the preliminary determination,
unless extended.

This notice is issued and published
pursuant to section 733(c)(2) of the Act
and 19 CFR 351.205(£)(1).

Dated: August 24, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. E9—20699 Filed 8-25-09; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-836]

Glycine from the People’s Republic of
China: Notice of Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On April 27, 2009, the U.S.
Department of Commerce (the
Department) published a notice of
initiation of an administrative review of
the antidumping duty order on glycine
from the People’s Republic of China
(PRC). The review covers 86 producers/
exporters of glycine from the PRC,
including mandatory respondent
Baoding Mantong Fine Chemistry Co.,
Ltd. (Baoding Mantong). Based on a
withdrawal of request from GEO
Specialty Chemicals, Inc. (GEO), a
domestic producer of glycine, we are
now rescinding this administrative
review in full.

EFFECTIVE DATE: August 26, 2009.

FOR FURTHER INFORMATION CONTACT:
Dena Crossland, Brian Davis, or
Angelica Mendoza, AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482-3362, (202) 482—
7924, or (202) 482-3019, respectively.
SUPPLEMENTARY INFORMATION:

2 See letter from Petitioners, “Certain Oil Country
Tubular Goods from the People’s Republic of
China,” August 17, 2009.
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Background

On March 2, 2009, the Department
published in the Federal Register the
notice of opportunity to request an
administrative review of the
antidumping duty order on glycine from
the PRC for the period March 1, 2008,
through February 28, 2009. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review, 74 FR 9077
(March 2, 2009). On March 31, 2009, the
Department received a request from
GEO, a domestic producer of glycine,
that the Department conduct an
administrative review of the
antidumping duty order on glycine from
the PRC. GEO requested that the review
cover 86 producers/exporters of glycine
from the PRC. On April 27, 2009, the
Department published in the Federal
Register the notice of initiation of the
2008-2009 administrative review of
glycine from the PRC. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 74 FR 19042 (April
27, 2009).

On May 22, 2009, because it was not
practicable in this administrative review
to examine all 86 producers/exporters of
the subject merchandise, the
Department selected Baoding Mantong
as the mandatory respondent in the
instant administrative review. See
memo to the file titled, “Antidumping
Duty Administrative Review of Glycine
from the People’s Republic of China:
Respondent Selection Memo,” dated
May 22, 2009. Also on May 22, 2009,
the Department issued its antidumping
duty questionnaire to Baoding Mantong.
Baoding Mantong submitted its
response to the Department’s section A
antidumping duty questionnaire on June
19, 2009 (AQR), and sections C and D
of the antidumping duty questionnaire
on July 13, 2009. On July 20, 2009,
Baoding Mantong supplemented its
AQR by submitting its 2008 financial
statement which (as explained at page
A-14 of Baoding Mantong’s June 19,
2009, response) were yet to be
completed as of the June 19, 2009,
filing. On July 24, 2009, GEO filed a
letter withdrawing its request for review
of the 86 companies, including Baoding
Mantong, for which the Department
initiated this review.

Period of Review

The period of review (POR) is March
1, 2008, through February 28, 2009.

Scope of the Order

The product covered by the order is
glycine, which is a free—flowing

crystalline material, like salt or sugar.
Glycine is produced at varying levels of
purity and is used as a sweetener/taste
enhancer, a buffering agent,
reabsorbable amino acid, chemical
intermediate, and a metal complexing
agent. This review covers glycine of all
purity levels. Glycine is currently
classified under subheading
2922.49.4020 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheading is provided for convenience
and Customs purposes, the written
description of the merchandise subject
to the order is dispositive.

Rescission of Antidumping
Administrative Review

Pursuant to 19 CFR § 351.213(d)(1),
the Secretary will rescind an
administrative review under this
section, in whole or in part, if a party
that requested a review withdraws the
request within 90 days of the date of
publication of notice of initiation of the
requested review. Because petitioner
submitted its request to rescind the
administrative review of all 86
companies within 90 days of the date of
publication of the notice of initiation,
the Department is rescinding this review
in accordance with 19 CFR
§351.213(d)(1).

Assessment Instructions

The Department will instruct U.S.
Customs and Border Protection (CBP) to
assess antidumping duties on all
appropriate entries. For companies for
which this review is rescinded,
antidumping duties shall be assessed at
rates equal to the cash deposit of
estimated antidumping duties required
at the time of entry, or withdrawal from
warehouse, for consumption, in
accordance with 19 CFR
§351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions directly to CBP 15 days
after publication of this notice.

Notification to Importers

This notice serves as a reminder to
importers of their responsibility under
19 CFR §351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of doubled antidumping
duties.

Notification Regarding Administrative
Protective Orders

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR § 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Tariff Act
of 1930, as amended, and 19 CFR
§351.213(d)(4).

August 19, 2009.
John M. Andersen,
Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.
[FR Doc. E9—20611 Filed 8-25-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Acting Director,
Information Collection Clearance
Division, Regulatory Information
Management Services, Office of
Management, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before October
26, 2009.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting
Director, Information Collection
Clearance Division, Regulatory
Information Management Services,
Office of Management, publishes that
notice containing proposed information
collection requests prior to submission
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of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: August 21, 2009.
James Hyler,
Acting Director, Information Collection
Clearance Division, Regulatory Information
Management Services, Office of Management.

Federal Student Aid

Type of Review: New.

Title: Student Assistance General
Provisions Annual Fire Safety Report.

Frequency: On Occasion.

Affected Public: Not for profit
institutions; State, Local or Tribal
Government.

Reporting and Recordkeeping Hour
Burden:

Responses: 3,641.
Burden Hours: 7,283.

Abstract: This new regulation requires
the collection of statistics on fires in on-
campus student housing facilities, the
establishment of a fire log available for
public inspection, and the publication
of an annual fire safety report
containing the institutional policies
regarding fire safety and fire statistics.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 4077. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the

complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E9—-20614 Filed 8—25—09; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Acting Director,
Information Collection Clearance
Division, Regulatory Information
Management Services, Office of
Management, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before October
26, 2009.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting
Director, Information Collection
Clearance Division, Regulatory
Information Management Services,
Office of Management, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.
The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is

this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: August 21, 2009.
James Hyler,
Acting Director, Information Collection
Clearance Division, Regulatory Information
Management Services, Office of Management.

Federal Student Aid

Type of Review: New.

Title: General Provisions
Readministration for Service Members.

Frequency: On Occasion.

Affected Public: Individuals or
households; Not for profit institutions;
State, Local or Tribal Government.

Reporting and Recordkeeping Hour
Burden:

Responses: 4,512.
Burden Hours: 1,513.

Abstract: The regulations establish the
requirements under which an
institution must readmit
servicemembers with the same
academic status they had at the
institution when they last attended
before being called to uniformed
service.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the ‘“Browse Pending
Collections” link and by clicking on
link number 4075. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E9-20616 Filed 8—25—-09; 8:45 am]
BILLING CODE 4000-01-P



Federal Register/Vol. 74, No. 164/ Wednesday, August

26, 2009/ Notices 43101

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Acting Director,
Information Collection Clearance
Division, Regulatory Information
Management Services, Office of
Management, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before October
26, 2009.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting
Director, Information Collection
Clearance Division, Regulatory
Information Management Services,
Office of Management, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: August 21, 2009.
James Hyler,
Acting Director, Information Collection
Clearance Division, Regulatory Information
Management Services, Office of Management.

Federal Student Aid

Type of Review: New.

Title: Student Assistance General
Provisions Non-Title IV Revenue
Requirements (90/10).

Frequency: Annually.

Affected Public: Business/other for
profits.

Reporting and Recordkeeping Hour
Burden:

Responses: 2,058.
Burden Hours: 3,087.

Abstract: The regulations establish the
requirements under which a
prorprietary institution of higher
education must derive at least ten
percent of its annual revenue from
resources other than Title IV HEA
funds, and implements the Net Present
Value formula and its alternative
calculation prescribed by the statute and
implemented through these regulations.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 4076. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E9—-20617 Filed 8—8-09; 8:45 am]
BILLING CODE

DEPARTMENT OF EDUCATION
[Docket ID ED-2009-OESE-0010]

RIN 1810-AB06

School Improvement Grants—
American Recovery and Reinvestment

Act of 2009; Title | of the Elementary
and Secondary Education Act of 1965

ACTION: Notice of proposed
requirements.

SUMMARY: The U.S. Secretary of
Education (Secretary) proposes
requirements for School Improvement
Grants authorized under section 1003(g)
of Title I of the Elementary and
Secondary Education Act of 1965, as
amended (ESEA), and funded through
both the Department of Education
Appropriations Act, 2009 and the
American Recovery and Reinvestment
Act of 2009 (ARRA). The proposed
requirements would define the criteria
that a State educational agency (SEA)
must use to award school improvement
funds to local educational agencies
(LEAs) with the lowest-achieving Title I
schools that demonstrate the greatest
need for the funds and the strongest
commitment to use those funds to
provide adequate resources to their
lowest-achieving Title I schools in order
to raise substantially the achievement of
the students attending those schools.
The proposed requirements also would
require an SEA to give priority, through
a waiver under section 9401 of the
ESEA, to LEAs that also wish to serve
the lowest-achieving secondary schools
that are eligible for, but do not receive,
Title I funds. Finally, the proposed
requirements would require an SEA to
award school improvement funds to
eligible LEAs in amounts sufficient to
enable the targeted schools to
implement one of four specific proposed
interventions.

DATES: We must receive your comments
on or before September 25, 2009.
ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments by fax or by e-mail. Please
submit your comments only one time in
order to ensure that we do not receive
duplicate copies. In addition, please
include the Docket ID and the term
“School Improvement Grants” at the top
of your comments.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov to submit
your comments electronically.
Information on using Regulations.gov,
including instructions for accessing
agency documents, submitting
comments, and viewing the docket, is
available on the site under “How To Use
This Site.”

e Postal Mail, Commercial Delivery,
or Hand Delivery. If you mail or deliver
your comments about these proposed
requirements, address them to Dr. Zollie
Stevenson, Jr., U.S. Department of
Education, 400 Maryland Avenue, SW.,
Room 3W230, Washington, DC 20202—
7241.

e Privacy Note: The Department’s
policy for comments received from



43102

Federal Register/Vol. 74, No. 164/ Wednesday, August

26, 2009/ Notices

members of the public (including those
comments submitted by mail,
commercial delivery, or hand delivery)
is to make these submissions available
for public viewing in their entirety on
the Federal eRulemaking Portal at
http://www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available on the Internet.

FOR FURTHER INFORMATION CONTACT: Dr.
Zollie Stevenson, Jr.; Telephone: (202)
260—0826 or by e-mail:
Zollie.Stevenson@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877-8339.

Individuals with disabilities may
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION:

Invitation to Comment: We invite you
to submit comments regarding this
notice. We are particularly interested in
comments on the measures of
accountability described in Section
II.A.7 of the proposed requirements and
whether they are appropriate measures
for Tier I and Tier II schools that
implement one of the interventions
proposed in Section I.A.2.a, 2.b, or 2.d
of this notice. To ensure that your
comments have maximum effect in
developing the notice of final
requirements, we urge you to identify
clearly the specific proposed
requirement that each comment
addresses.

We invite you also to assist us in
complying with the specific
requirements of Executive Order 12866
and its overall requirement of reducing
regulatory burden that might result from
these proposed requirements. Please let
us know of any further ways we could
reduce potential costs or increase
potential benefits while preserving the
effective and efficient administration of
this program.

During and after the comment period,
you may inspect all public comments
about this notice by accessing
Regulations.gov. You may also inspect
the comments in person in Room
3W100, 400 Maryland Avenue, SW.,
Washington, DC, between the hours of
8:30 a.m. and 4:00 p.m., Washington,
DC time, Monday through Friday of
each week except Federal holidays.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request we will

provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for this notice. If you want to
schedule an appointment for this type of
accommodation or auxiliary aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

Purpose of Program: In conjunction
with Title I funds for school
improvement reserved under section
1003(a) of the ESEA, School
Improvement Grants under section
1003(g) of the ESEA are used to improve
student achievement in Title I schools
identified for improvement, corrective
action, or restructuring so as to enable
those schools to make adequate yearly
progress (AYP) and exit improvement
status.

Appropriations for School
Improvement Grants have grown from
$125 million in fiscal year (FY) 2007 to
$546 million in FY 2009. The ARRA
provides an additional $3 billion for
School Improvement Grants in FY 2009.
The proposed requirements in this
notice would govern the total $3.546
billion in FY 2009 school improvement
funds, an unprecedented sum with the
potential to support implementation of
the fundamental changes needed to turn
around some of the Nation’s lowest-
achieving schools.

Program Authority: 20 U.S.C. 6303(g).
Background

Statutory Context

Section 1003(g) of the ESEA (20
U.S.C. 6303(g)) requires the Secretary to
award School Improvement Grants to
each SEA based on the SEA’s
proportionate share of the funds it
receives under Title I, Parts A, C, and D
of the ESEA. In turn, each SEA must
provide subgrants to LEAs that apply for
those funds to assist their Title I schools
identified for improvement, corrective
action, or restructuring under section
1116 of the ESEA. This assistance is
intended to help these schools
implement reform strategies that result
in substantially improved student
achievement so that the schools can
make AYP and exit improvement status.

To receive school improvement funds
under section 1003(g), an SEA must
submit an application to the Department
at such time, and containing such
information, as the Secretary shall
reasonably require. An SEA must
allocate at least 95 percent of its school
improvement funds directly to LEAs,
although the SEA may, with the
approval of the LEAs that would receive
the funds, directly provide assistance in

implementing school reform strategies
or arrange for their provision through
such other entities as school support
teams or educational service agencies. A
subgrant to an LEA must be of sufficient
size and scope to support the activities
required under section 1116 of the
ESEA. An LEA’s total subgrant may not
be less than $50,000 or more than
$500,000 per year for each participating
Title I school in improvement,
corrective action, or restructuring. An
LEA’s subgrant is renewable for two
additional one-year periods if the LEA’s
schools are meeting, or are on track to
meet, their student achievement goals.
In awarding School Improvement
Grants, an SEA must give priority to
LEAs with the lowest-achieving schools
that, in their application to the SEA,
demonstrate (1) the greatest need for the
funds and (2) the strongest commitment
to ensuring that the funds are used to
provide adequate resources to enable
the lowest-achieving schools to meet
their goals for substantially raising the
achievement of their students.

Overview of the Secretary’s Proposal

The Secretary views the large F'Y 2009
investment in school improvement
funds made possible by the ARRA as a
historic opportunity to face education’s
most intractable challenge: turning
around or closing down our Nation’s
most persistently low-achieving schools.
Although there are noted examples of
successful school reforms, the vast
majority of the lowest performers have
not changed course, either because they
have received insufficient support or
because interventions have been
ineffective. The Secretary is committed
to turning around over five years the
5,000 lowest-achieving schools
nationwide, and School Improvement
Grants are a centerpiece of that strategy.

The Secretary’s strategy includes
identifying and serving the lowest-
achieving Title I schools in each State;
supporting only the most rigorous
interventions that hold the promise of
producing rapid improvements in
student achievement and school culture;
providing sufficient resources over
several years to implement those
interventions; and measuring progress
in achieving results.

Identifying and Serving the Lowest-
Achieving Title I Schools

To drive school improvement funds to
LEAs with the greatest need for those
funds, the Secretary would require each
SEA to identify three tiers of schools:

e Tier I: The lowest-achieving five
percent of Title I schools in
improvement, corrective action, or
restructuring in the State, or the five
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lowest-achieving Title I schools in
improvement, corrective action, or
restructuring in the State, whichever
number of schools is greater.?

e Tier II: Equally low-achieving
secondary schools (both middle and
high schools) in the State that are
eligible for, but do not receive, Title I
funds.

e Tier III: The remaining Title I
schools in improvement, corrective
action, or restructuring that are not Tier
I schools in the State. The Secretary
encourages an SEA to develop criteria to
further differentiate among the schools
in Tier III, either in the State as a whole
or within an LEA.

An LEA that wishes to receive a School
Improvement Grant would submit an
application to its SEA identifying which
Tier I, Tier II, and Tier III schools it
commits to serve. The SEA would give
priority to LEAs serving Tier I and Tier
II schools.

Supporting Only the Most Rigorous
Interventions

In order to ensure that the large influx
of school improvement funds is used
most effectively to improve outcomes
for students, the Secretary proposes to
require an LEA to use those funds to
implement four specific interventions in
the lowest-achieving schools intended
to improve the management and
effectiveness of these schools. Thus, in
its application to the SEA, an LEA
would be required to demonstrate its
strong commitment to raising student
achievement by implementing, in each
Tier I and Tier II school, one of four
rigorous interventions:

e Turnaround model, which would
include, among other actions, replacing
the principal and at least 50 percent of
the school’s staff, adopting a new
governance structure, and implementing
a new or revised instructional program.

e Restart model, in which an LEA
would close the school and reopen it
under the management of a charter
school operator, a charter management
organization (CMO), or an educational
management organization (EMO) that
has been selected through a rigorous
review process.

e School closure, in which an LEA
would close the school and enroll the
students who attended the school in
other, high-achieving schools in the
LEA.

e Transformation model, which
would address four specific areas

1These are the same schools as the Secretary has
proposed to target in the Race to the Top
competitive grant program and has proposed that
States report on under phase two of the State Fiscal
Stabilization Fund (SFSF) under the ARRA.

critical to transforming the lowest-
achieving schools.

An LEA with nine or more Tier I and
Tier II schools would not be able to
implement the same intervention in
more than 50 percent of those schools.

Providing Sufficient Resources Over
Several Years

The Secretary believes that it takes
substantial funds in combination with
rigorous interventions to break the cycle
of failure and raise student achievement
substantially in the Nation’s lowest-
achieving schools. Therefore, he would
require the SEA to allocate sufficient
school improvement funds to an LEA to
match, as closely as possible, the LEA’s
budget for implementing one of the four
proposed interventions in each Tier I
and Tier II school and the costs
associated with closing such schools, as
well as for serving participating Tier III
schools. An LEA’s total grant award
would contain funds for each Title I
school in improvement, corrective
action, or restructuring that the LEA
intends to serve, including $500,000 per
year for each Tier I school that will
implement a turnaround, restart, or
transformation model.2 Once an LEA
receives its School Improvement Grant,
it has the flexibility to spend more than
$500,000 per year in its Tier I and Tier
I schools so long as all schools
identified in its application are served.
Recognizing that it takes time to
implement rigorous interventions and
reap results in the most persistently
low-achieving schools, the Secretary
would waive the period of availability
of school improvement funds beyond
September 30, 2011 so as to make those
funds available to LEAs for three years.

Measuring Progress in Achieving
Results

Because measuring progress is
essential to knowing whether an
intervention results in improved student
achievement, the Secretary would
require an LEA to establish three-year
student achievement goals in reading/
language arts and mathematics. The
LEA would hold each Tier I and Tier II
school it serves with school
improvement funds annually
accountable for meeting, or being on
track to meet, those goals with respect
to the achievement of all students in

2 An SEA may award school improvement funds
to an LEA based only on the Title I participating
schools that the LEA identifies in its application.
Tier II schools would, thus, not generate any funds
because they are not Title I schools in
improvement, corrective action, or restructuring;
however, the LEA could serve them, through a
waiver requested by the SEA, with the school
improvement funds it receives.

each school, as well as each subgroup of
students identified in 34 CFR
200.13(b)(7),3 and for making progress
on the leading indicators of school
reform.

SEA Priorities for Awarding School
Improvement Grants

Section 1003(g)(6) of the ESEA
requires an SEA, in allocating school
improvement funds, to give priority to
LEAs with the lowest-achieving Title I
schools in improvement, corrective
action, or restructuring that demonstrate
the greatest need for the funds and the
strongest commitment to carrying out
the purposes of the program. Consistent
with his focus on reforming or closing
the 5,000 lowest-achieving schools in
the Nation over the next five years, the
Secretary proposes to require an SEA
that receives a School Improvement
Grant to define the terms ‘“‘greatest
need” and “‘strongest commitment” as
follows to help accomplish this goal.

Greatest need. The Secretary would
require an SEA to define three tiers of
schools in identifying those LEAs with
the greatest need for school
improvement funds.

Tier I schools: The Secretary proposes
to require each SEA to identify the
lowest-achieving five percent of Title I
schools in improvement, corrective
action, or restructuring in the State or
the five lowest-achieving Title I schools
in improvement, corrective action, or
restructuring in the State, whichever
number of schools is greater. These are
schools for which the data indicate that
overall student achievement is
extremely low and that little or no
progress has occurred over a number of
years. Under the proposed
requirements, a school has not made
progress if its gains on the State’s
assessments in reading/language arts
and mathematics in the “all students”
category are less than the average gains
of schools in the State on those
assessments. The Secretary is targeting
these schools because of the urgency to
provide their students with a high-
quality education. Indeed, in school
year 2007-08, based on data reported by
each State, the average percentage of
students performing at the proficient
level in the lowest-achieving 25 Title I-
eligible schools in each State, aggregated
for the Nation, was approximately 32
percent in reading/language arts and 25
percent in mathematics. Moreover, in
most cases, despite years of earlier
efforts to turn around the performance

3 The subgroups identified in 34 CFR 200.13(b)(7)
include students from major racial and ethnic
groups, economically disadvantaged students,
student with limited English proficiency, and
students with disabilities.
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of these schools, they have failed to
make sufficient progress in improving
student achievement and continue, year
after year, to turn out students who are
unprepared for further education or the
workforce. And in the case of secondary
schools, these lowest-achieving schools
contribute disproportionately to the
more than 1 million students who drop
out each year, too often permanently.
This diminishes the educational and
employment prospects of these young
people who deserve the opportunity to
acquire the knowledge and skills
necessary to be successful in life and to
be productive citizens. For these
reasons, the Secretary is proposing to
use school improvement funds to
transform fundamentally the lowest-
achieving schools in each State.

Tier II schools: The Secretary also
proposes to require an SEA to identify
secondary schools (both middle and
high schools) that are equally as low-
achieving as the State’s Tier I schools
and are eligible for, but do not receive,
Title I funds. Low-achieving secondary
schools often present unique resource,
logistical, and pedagogical challenges
that require rigorous interventions.
There are close to 2,000 high schools in
the country in which graduation is at
best a 50/50 proposition.* However,
Department data indicate that fewer
than half of these schools currently
receive Title I, Part A funds. In order to
reverse this high dropout rate and drive
the attainment of better outcomes for
these students, the Secretary also
proposes to target some of these
extremely low-achieving secondary
schools (both high schools and their
middle school ‘“feeder” schools) that are
eligible for, but do not receive, Title I
funds.

Because of the importance of
identifying and intervening in Tier II
schools, the Secretary encourages an
SEA to apply for a waiver under section
9401 of the ESEA to enable its LEAs to
serve such schools. Such a waiver is
necessary because section 1003(g) of the
ESEA authorizes an LEA to use school
improvement funds only in Title I
schools in improvement, corrective
action, or restructuring. If the provisions
proposed in this notice become final, an
LEA would not be required to include
Tier II schools in its application;
however, including Tier II schools
would enhance an LEA’s likelihood of
funding because, as proposed in this
notice, the SEA would be required to
give priority to an LEA that commits in

4Balfanz, R. & Legters, N. (2004). Locating the
dropout crisis: Which high schools produce the
nation’s dropouts? Where are they located? Who
attends them? Baltimore: The Johns Hopkins
University.

its application to serve both Tier I and
Tier II schools.

Tier IIl schools: The Secretary
proposes that all Title I schools in
improvement, corrective action, or
restructuring that are not Tier I schools
would be Tier III schools. To urge LEAs
to differentiate among these schools in
their use of school improvement funds,
the Secretary encourages an SEA to
establish criteria to give priority to
applications from LEAs that, after
addressing the needs of their Tier I and
Tier II schools, focus school
improvement funds on a subset of their
Tier III schools. For example, an SEA’s
criteria might target Tier III schools that
are in the lowest-achieving sixth to
tenth percentile in the State or might
reward and provide public recognition
for Tier III schools that would have been
in the lowest-achieving five percent but
have made progress over several years.
Similarly, an SEA’s criteria might focus
on clusters of Tier III elementary
schools that are feeder schools to Tier I
or Tier II secondary schools.

Strongest commitment. In awarding
school improvement funds among the
LEAs with schools in Tier I, Tier II, and
Tier III (i.e., those with the greatest
need), the Secretary would require each
SEA to give priority to those LEAs with
the strongest commitment to use school
improvement funds to implement one of
four specific interventions described in
this notice. These interventions are
based on research that suggests that the
lowest-achieving schools—

(1) Require rigorous interventions,
including changes in leadership,
staffing, time for learning, governance,
operating conditions, student supports,
and school culture;

(2) Benefit from intensive, ongoing,
coordinated technical assistance and
support, such as technical assistance
from external providers to build
capacity so that LEAs and SEAs can
provide them with more concentrated
and sustained support; and

(3) Need substantial funding over
three to five years to plan, implement,
and solidify rigorous interventions that
change school culture and result in
substantial increases in student
achievement.>

The Secretary believes that rigorous
interventions are essential if LEAs are to
reform the lowest-achieving schools and

5 See, e.g., Calkins, A., Guenther, W., Belfiore, G.,
& Lash, D. (2007). The turnaround challenge: Why
America’s best opportunity to dramatically improve
student achievement lies in our worst-performing
schools. Boston: Mass Insight Education and
Research Institute; American Institutes for
Research. (in press). State and local implementation
of the No Child Left Behind Act, Volume IX—
accountability under NCLB: Final report.
Washington, DC.

improve educational outcomes for their
students. Incremental change in these
schools that may result in marginal
improvements is not enough to enable
each student to achieve to high
standards. Fortunately, the large
increase in FY 2009 funding for school
improvement available through the
ARRA provides an unprecedented
opportunity to implement intensive
interventions. Accordingly, the
Secretary proposes to define an LEA
that demonstrates the strongest
commitment as an LEA that would
implement, in each Tier I and Tier II
school that it commits to serve, one of
the following four rigorous
interventions: 6

(1) Turnaround model. To implement
a turnaround model, an LEA would be
required to replace the principal and at
least 50 percent of the staff; adopt a new
governance structure, which may
include, but is not limited to, reporting
to a new “turnaround office” in the LEA
or SEA, hiring a “turnaround leader”
who reports directly to the
Superintendent or Chief Academic
Officer, or entering into a multi-year
contract with the LEA or SEA to obtain
added flexibility in exchange for greater
accountability; and implement a new or
revised instructional program. The LEA
would also be required to incorporate
strategies designed to recruit, place, and
retain effective staff, and provide
ongoing, high-quality job-embedded
professional development designed to
ensure that staff members are equipped
to facilitate effective teaching and
learning; promote the continuous use of
student data (such as from formative,
interim, and summative assessments) to
inform and differentiate instruction to
meet the needs of individual students;
establish schedules and strategies that
increase instructional time for students
and time for collaboration and
professional development for staff; and
provide appropriate social-emotional
and community-oriented services and
supports for students.

(2) Restart model. Under this model,
an LEA would close the school and

6 We note that some of the activities that an LEA
would be required to implement as part of a
proposed intervention are not allowable uses of
Title I funds in a Tier I school that operates a
targeted assistance program under section 1115 of
the ESEA; therefore, an LEA that wishes to
implement one of the proposed interventions in
such a school would need to do so through a
schoolwide program under section 1114 of the
ESEA. To enable the LEA to serve a Tier I targeted
assistance school below 40 percent poverty, the
SEA would need to apply to the Secretary for a
waiver of the poverty threshold in order that the
LEA can operate a schoolwide program in its Tier
Ischools. See the Department’s Title I, Part A
Waiver Guidance available at: http://www.ed.gov/
programs/titleiparta/title-i-waiver.doc.
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reopen it under the management of a
charter school operator, a charter
management organization (CMO), or an
educational management organization
(EMO) that has been selected through a
rigorous review process. (A CMO is a
non-profit organization that operates
charter schools by centralizing or
sharing certain functions and resources
among schools. An EMO is a for-profit
or non-profit organization that provides
“whole-school operation” services to an
LEA.) A restart school would be
required to admit, within the grades it
serves, any former student who wishes
to attend.

(3) School closure. Under this model,
an LEA would close the school and
enroll the students who attended the
school in other, high-achieving schools
within the LEA.

(4) Transformation model. To
implement a transformation model, an
LEA would be required to address four
specific areas, as defined in this notice,
critical to transforming the lowest-
achieving schools: (1) Developing
teacher and school leader effectiveness;
(2) implementing comprehensive
instructional reform strategies; (3)
extending learning time and creating
community-oriented schools; and (4)
providing operating flexibility and
sustained support.

In determining the strength of an
LEA’s commitment to using school
improvement funds to implement these
interventions in its Tier I and Tier II
schools, an SEA would be required to
consider, for example, the extent to
which the LEA’s application shows the
LEA’s efforts to analyze the needs of its
schools and match the interventions to
those needs; design interventions
consistent with this notice; recruit,
screen, and select external providers to
ensure quality; embed the interventions
in a longer-term plan to sustain gains in
achievement; align other resources with
the interventions; modify its practices, if
necessary, to enable it to implement the
interventions fully and effectively; and
sustain the reforms after the funding
period ends. Moreover, the SEA would
be required to consider the LEA’s
capacity to implement the changes it
seeks to make. For example, the SEA
could determine that an LEA with ten
Tier I and Tier II schools has the
capacity to serve only five of those
schools at the level of intensity
contemplated by the proposed
interventions. Accordingly, the SEA
may approve the LEA to serve only
those schools for which the SEA
determines that the LEA can fully and
effectively implement one of the
proposed interventions.

Providing Flexibility

To fully support an LEA’s efforts to
intervene in low-achieving schools, the
Secretary believes there is need for
flexibility in several respects. First, so as
not to penalize an LEA that has
proactively implemented rigorous
reform strategies prior to the publication
of this notice, an SEA may award school
improvement funds to an LEA that has
implemented, in whole or in part, one
of the interventions proposed in Section
1.A.2.a, 2.b, or 2.d in a Tier I school
within the last two years. For example,
an LEA might have replaced the
principal of a Tier I school and begun
to implement improvement activities
that meet many, but not all, of the
proposed requirements in this notice for
a transformation model. In this case, the
SEA could award the LEA school
improvement funds to fully implement
the transformation model in this school
without needing to replace the new
principal or duplicate the reform
activities already in place. Second, an
SEA could seek a waiver from the
Secretary to permit a school that
implements a turnaround or restart
model in an LEA that receives a School
Improvement Grant to ““start over” in
the school improvement timeline while
continuing to receive school
improvement funds. In other words,
such a school in restructuring could exit
that status even though it has not made
AYP for two consecutive years and,
thus, would not need to continue
providing public school choice or
supplemental educational services.
Finally, an SEA could seek a waiver
from the Secretary to enable a Tier I
school that operates a targeted
assistance program to instead operate a
schoolwide program in order to
implement one of the proposed
interventions.

Awarding School Improvement Grants
to LEAs

LEA Applications

Under this proposal, any Title I LEA
that can demonstrate the greatest need
and strongest commitment, as defined
by the SEA consistent with this notice,
to reform its lowest-achieving schools
would be eligible to apply to the SEA
for a School Improvement Grant. In
addition to providing information that
the SEA may require, the LEA would be
required to demonstrate its commitment
to use the school improvement funds to
provide adequate resources to each Tier
I and Tier II school it commits to serve
in order to implement fully one of the
four proposed interventions described
in this notice. If an LEA has nine or
more Tier I and Tier II schools, the LEA

would not be able to implement the
same intervention in more than 50
percent of those schools.

An LEA would be required to serve
each of its Tier I schools, unless the LEA
demonstrates that it lacks sufficient
capacity or sufficient school
improvement funds to undertake one of
the four proposed interventions in each
such school. For example, an LEA might
demonstrate a lack of capacity to serve
all of its Tier I schools if no EMOs or
CMOs of sufficient quality are available
to restart its schools. An LEA might also
demonstrate a lack of capacity if it lacks
a sufficient number of school leaders
(e.g., principals, assistant principals,
teacher leaders) capable of
implementing one of the rigorous
interventions proposed in this notice.
Additionally, an LEA might decide that
it can best impact student achievement
by focusing resources heavily in a
subset of Tier I schools, attempting to
turn around some schools before
proceeding to others. In such cases, the
LEA would identify in its application
the Tier I schools that it can serve
effectively with one of the proposed
interventions; such an LEA would not
be permitted to use school improvement
funds to serve a Tier I school that is not
implementing one of the four
interventions. An LEA would not be
required to include Tier II schools in its
application, although the SEA would be
required to give priority to LEA
applications that include both Tier I and
Tier I schools. Once an LEA has
identified all of the Tier I schools it has
capacity to serve, it may also identify
Tier III schools it will serve. No LEA
would be required to apply for a School
Improvement Grant; however, an LEA
that has one or more Tier I schools
would not be permitted to apply for a
grant to serve only Tier III schools.

An LEA would be required to include
in its application for a School
Improvement Grant a budget indicating
the amount of funds needed for each
Tier I, Tier II, and Tier III school the
LEA commits to serve. In designing its
budget, the LEA would be required to
ensure, for each Tier I and Tier II school
identified in its application, that its
request is of sufficient size and scope to
ensure that the LEA can implement one
of the four rigorous interventions
proposed in this notice. The Secretary
believes that, in most cases,
implementing these interventions (with
the exception of closing a school) would
require annual amounts that
considerably exceed $500,000 per
school, the maximum amount per year
of school improvement funds that may
be generated by a participating school
under the statute. (Tier II schools would
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not generate any funds because they are
not Title I schools in improvement,
corrective action, or restructuring;
however, the LEA could serve them,
through a waiver, with the school
improvement funds it receives.)
Accordingly, if the Secretary adopts the
proposed requirements as final, the LEA
should estimate the full cost of
implementing its selected intervention
in each Tier I and Tier II school it
commits to serve and the costs
associated with closing a school,” as
well as the costs of providing services
in participating Tier III schools. In
estimating costs, the LEA should
consider such factors as the size of each
school; whether the LEA plans to serve
clusters of elementary schools that feed
into Tier I or Tier II secondary schools;
and whether the schools to be served are
elementary, middle, or high schools.
The Secretary strongly urges an LEA to
develop its budget in a way that
sufficiently concentrates school
improvement funds to raise student
achievement substantially by the end of
the grant period in the schools served
with those funds.

An LEA would also be required to
establish, in its application, three-year
student achievement goals in reading/
language arts and mathematics. The
LEA would be required to hold each
Tier I and Tier II school it commits to
serve annually accountable for meeting,
or being on track to meet, those goals
with respect to the achievement of all
students in each school, as well as each
subgroup of students identified in 34
CFR 200.13(b)(7),8 and for making
progress on the leading indicators
described in Section III of this notice. If
an LEA implements a restart model, it
would also be required to hold the
charter school operator, CMO, or EMO
accountable for meeting these annual
goals for student achievement and for
making progress on the leading
indicators.

SEA Responsibilities

Under this proposal, to receive a
School Improvement Grant, an SEA
would submit an application to the
Department at such time, and
containing such information, as the
Secretary shall reasonably require. That
application would generally address the
SEA’s role with respect to school

7 Costs of closing a school may include, for
example, parent and community meetings regarding
the school closure, services to help parents and
students transition to a new school, orientation
activities at the new school, etc.

8 The subgroups identified in 34 CFR 200.13(b)(7)
are students from major racial and ethnic groups,
economically disadvantaged students, students
with limited English proficiency, and students with
disabilities.

improvement funds, including, at a
minimum: (1) Identifying Tier I and Tier
II schools in the State; (2) establishing
criteria related to the overall quality of
the LEA’s application and to the LEA’s
capacity to implement fully and
effectively the required interventions;
(3) allocating school improvement funds
to the LEA; (4) monitoring the LEA’s
implementation of interventions in and
the progress of its participating schools;
(5) providing technical assistance to the
LEA and its participating schools; and
(6) holding each Tier I and Tier II school
it has committed to serve annually
accountable for meeting, or being on
track to meet, the LEA’s student
achievement goals with respect to the
achievement of all students in the
school, as well as each subgroup of
students identified in 34 CFR
200.13(b)(7), and for making progress on
the leading indicators described in
Section III of this notice.

An SEA would review and approve
the applications for a School
Improvement Grant that it receives from
its LEAs. Before approving an LEA’s
application, the SEA would ensure that
the application meets the requirements
the Secretary establishes in a notice of
final requirements, particularly with
respect to whether the LEA has
demonstrated that it has the capacity to
implement one of the four proposed
rigorous interventions in the Tier I and
Tier II schools it has committed to serve
and whether the LEA has budgeted
sufficient funds to implement fully and
effectively the selected interventions. If
an LEA lacks the capacity to implement
one of the four interventions in each of
its Tier I schools, the SEA would adjust
the size of the LEA’s School
Improvement Grant accordingly.
Additionally, the SEA would consider
the quality of the application, including
the extent to which the LEA analyzed
the needs of each school and matched
an intervention to those needs,
consistent with Section II.A.2; the
design of the interventions consistent
with this notice; whether the
interventions are part of a long-term
plan to sustain gains in student
achievement; the coordination with
other resources; whether the LEA will
modify its practices, if necessary, to be
able to implement the interventions
fully and effectively; and how the LEA
will sustain the reforms after the
funding period ends. If an SEA does not
have sufficient school improvement
funds to award a grant to each LEA that
submits an approvable application, the
SEA would be required to give priority
to LEAs that apply to serve both Tier I
and Tier II schools and to LEAs that

apply to serve Tier I schools before
LEAs serving only Tier III schools.
Section 1003(g)(5) of the ESEA
requires an SEA to award a School
Improvement Grant to an LEA in an
amount that is of sufficient size and
scope to support the activities required
under section 1116 of the ESEA, which
include taking corrective actions and
restructuring the LEA’s lowest-
achieving Title I schools. An LEA’s total
grant may not be less than $50,000 or
more than $500,000 per year for each
participating Title I school (i.e., the Tier
I and Tier III schools that the LEA
commits to serve); however, the LEA
has flexibility to spend higher or lower
amounts in serving individual schools.
Experts in implementing effective
school reform strategies, such as those
proposed in this notice, estimate that
the cost of turning around a persistently
low-achieving school of 500 students
can range from $250,000 to $1,000,000
per year for at least three years;
implementation in a larger school
would likely cost more.? Thus, in order
to ensure that an LEA has sufficient
resources to turn around its Tier I and
Tier II schools, the Secretary proposes to
require that an SEA allocate to each
such LEA $500,000 per year in school
improvement funds (the maximum per-
school amount permitted under section
1003(g)(5) of the ESEA) for each Tier I
school for which the LEA applies to
implement one of the interventions in
Section I.A.2.a, 2.b, or 2.d of this notice
and for which the SEA approves the
LEA to serve. (Due to issues of capacity,
an SEA could decide not to approve all
the schools included in an LEA’s
application.) Additionally, the SEA
would be required to allocate sufficient
school improvement funds in total to
the LEA, consistent with section
1003(g)(5), to match, as closely as
possible, the LEA’s budget for
implementing the proposed
interventions in each Tier I and Tier II
school approved by the SEA and costs
associated with closing those schools
under Section I.A.2.c, while also serving
participating Tier III schools,
particularly those schools meeting
additional criteria established by the
SEA. Further, to provide the sustained
support that available research suggests
is necessary for successful
interventions, the Secretary would
require the SEA to apportion its FY
2009 school improvement funds so as to
provide funding to LEAs over three

9 Calkins, A., Guenther, W., Belfiore, G., & Lash,
D. (2007). The turnaround challenge: Why
America’s best opportunity to dramatically improve
student achievement lies in our worst-performing
schools. Boston: Mass Insight Education and
Research Institute.
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years, which the Secretary would make
possible by waiving the period of
availability beyond September 30, 2011.

The following examples illustrate
how an SEA might determine the
amount of a School Improvement Grant
for three hypothetical LEAs, all of
which have the same number of Title I
schools in improvement, corrective
action, or restructuring:

LEA A:LEA A has ten Title I schools
in improvement, corrective action, or
restructuring; three are Tier I schools
and the rest are Tier III schools. The
LEA also has one Tier II school. The
LEA and SEA agree that the LEA has
capacity to serve all of those schools.
Under section 1003(g)(5), the maximum
School Improvement Grant that the LEA
may receive per year is $5,000,000
($500,000 x 10 Title I schools to be
served). Based on the LEA’s proposed
budget and capacity, the SEA awards
the LEA a School Improvement Grant
totaling $4,150,000 per year (consistent
with section 1003(g)(5)). In spending the
school improvement funds, the LEA
uses, consistent with its budget,
$1,500,000 in one Tier I school;
$1,000,000 in the Tier II school;
$750,000 in each of the remaining two
Tier I schools; $50,000 in each of two
Tier III schools; and $10,000 in each of
the remaining five Tier III schools.

LEA B: LEA B has ten Title I schools
in improvement, corrective action, or
restructuring; three are Tier I schools.
The LEA also has one Tier II school. The
LEA decides, however, that it has
capacity to serve only two of its Tier I
schools, no Tier II schools, and five of
its Tier III schools. Under section
1003(g)(5), the maximum School
Improvement Grant that the LEA may
receive per year is $3,500,000 ($500,000
x 7 Title I schools to be served). Based
on the LEA’s proposed budget and
capacity, the SEA awards the LEA a
School Improvement Grant totaling
$2,500,000 (consistent with section
1003(g)(5)). In spending the school
improvement funds, the LEA uses,
consistent with its budget, $1,200,000 in
one Tier I school; $800,000 in the other
Tier I school; and $100,000 in each of
the five Tier III schools.

LEA C:LEA C has ten Title I schools
in improvement, corrective action, or
restructuring; none is a Tier I school,
although two are among the lowest-
achieving Title I schools in the State but
are making significant progress. The
LEA has one Tier II school. The LEA
applies to serve all its Tier III schools as
well as its Tier II school. Under section
1003(g)(5), the maximum School
Improvement Grant that the LEA may
receive per year is $5,000,000 ($500,000
x 10 Title I schools to be served). Based

on the LEA’s proposed budget and
capacity, the SEA awards the LEA a
School Improvement Grant totaling
$2,500,000 (consistent with section
1003(g)(5)). In spending the school
improvement funds, the LEA uses,
consistent with its budget, $1,000,000 in
its one Tier II school; $500,000 in each
of the two Tier III schools making
progress; and $62,500 in each of the
remaining eight Tier III schools.

Targeting resources in this manner
may result in school improvement funds
being concentrated in a small number of
LEAs and schools, depending on where
in a State the Tier I schools are located
and the ability of an LEA to implement
the proposed interventions. The
Secretary believes such targeting is
warranted by the significant needs of
the students in the lowest-achieving
schools and is fully consistent with the
priorities stated in the statute.

With the approval of its LEAs, an SEA
could also directly implement the
proposed interventions in a Tier I or
Tier II school and provide services in a
Tier III school or arrange for their
provision through other entities such as
EMOs, school support teams, or
educational service agencies. An SEA
also plays a critical role in building
capacity at the State and local levels to
raise achievement in the State’s lowest-
achieving schools, including by
supporting efforts to increase the supply
of effective teachers and principals who
have the ability to implement one of the
proposed interventions and to recruit
external providers to support
implementation of such interventions.
The SEA might also establish a specific
unit at the State level to provide support
to its lowest-achieving schools.
Moreover, the SEA should seek to
eliminate barriers to the implementation
of the proposed interventions, such as
State laws, regulations, or policies that
limit the SEA’s authority to intervene in
low-achieving schools, limit the number
of charter schools that may operate in
the State, or impede efforts to recruit
and retain effective teachers and
principals in low-achieving schools.

Reporting Metrics

Because data are critical to informing
and evaluating the effectiveness of the
rigorous interventions proposed in this
notice, the Secretary proposes that SEAs
and LEAs report specific school-level
data related to the use of school
improvement funds and the impact of
the specific interventions implemented.
Local educators need the data on an
ongoing basis to evaluate the extent to
which effective reform strategies are
being implemented, to monitor the
impact of changes, to track progress

against their own goals, and to identify
areas where, during implementation,
assistance or adjustments are needed.
SEAs can use the data to identify trends
across schools and LEAs and to inform
technical assistance efforts targeted to
schools and LEAs receiving school
improvement funds, as well as to other
LEAs with schools in improvement,
corrective action, or restructuring.
Analyses of these data at the national
level would inform the Nation’s
collective knowledge of what works in
turning around our lowest-achieving
schools.

The Secretary proposes to collect data
in three general categories: (1)
Interventions (those an LEA is
implementing); (2) Leading Indicators
(instructional minutes per school year
and teacher attendance); and (3) Student
Achievement Outcomes (average scale
scores on State assessments, in the
aggregate and disaggregated by subgroup
as identified in 34 CFR 200.13(b)(7), and
number of students enrolled in
advanced coursework). These data,
which are not currently available at the
national level, would augment, and not
duplicate, other important school-level
data collected through EDFacts and
through State Fiscal Stabilization Fund
(SFSF) reporting that are identified in
Section III of this notice. Turning
around the lowest-achieving schools is
particularly challenging; however, with
the development and implementation of
statewide longitudinal data systems,
increased resources, and more
concentrated focus on data, the
Secretary believes that the availability of
an increased body of knowledge in this
area will help educators understand and
meet this challenge.

Coordination with Section 1003(a)
Funds:1° Implementing intensive
interventions that would dramatically
turn around the lowest-achieving
schools in a State requires substantial
planning at the LEA and school levels.
Although the proposed requirements in
this notice are being published for
comment and thus are not final, they
reflect the Secretary’s expectation that
school improvement funds will be used
to support rigorous interventions in Tier
I and Tier II schools. Because the
identity of potential Tier I and Tier II
schools will likely not change
significantly from this year to next year,

101n addition to school improvement funds
available through a separate appropriation under
section 1003(g) of the ESEA, an SEA must reserve
under section 1003(a) of the ESEA four percent of
the Title I, Part A funds the State receives for school
improvement activities. Of this amount, the SEA
must distribute at least 95 percent to LEAs for
schools identified for improvement, corrective
action, or restructuring under section 1116 of the
ESEA.
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the Secretary strongly encourages each
SEA to allocate its FY 2009 section
1003(a) funds to LEAs with these
schools in order to provide the
resources needed to remove barriers to,
and set the conditions for,
implementing the proposed
interventions.1?

The Secretary also encourages an LEA
with Tier I and Tier II schools to
conduct an analysis of these schools’
and the LEA’s ability to implement the
proposed interventions; review student
achievement outcomes; evaluate current
policies and practices that may support
or impede successful reform strategies;
assess the strengths and weaknesses of
school leaders, teachers, and other
school staff; recruit and train principals
with the needed skills to lead a school
that would implement one of the
proposed interventions; screen and
identify necessary external partners
(e.g., an EMO, institution of higher
education, or educational service
agency); and design a multi-pronged
strategy for changing the school culture
and reforming the lowest-achieving
schools. At the same time, an SEA
should consider what steps it can take
now to set the conditions for reform,
especially those, such as taking actions
to support changes to State laws,
regulations, and policies that cap the
number of charter schools or place
restrictions on school calendars, that are
not dependent on which LEAs
ultimately receive a School
Improvement Grant.

Although not every LEA and school
participating in this planning process
would likely receive section 1003(g)
funds, all LEAs and schools can become
better positioned to implement
interventions that improve student
achievement. Using section 1003(a)
funds to set the conditions for reform
would also allow participating LEAs
and schools that actually receive section
1003(g) funds to move more quickly in
implementing the interventions as soon
as they receive funds. Moreover, an LEA
would be able to use the information
gathered from this planning process to
inform its application to the SEA for
section 1003(g) funds. This information
might also help the SEA determine the
amount of funding that it would allocate
to the LEA on behalf of individual
schools. In addition, this planning
would inform the SEA as to the kinds
of technical assistance or external
partners that would be needed in LEAs
and schools that do not have the

111f an LEA wishes to use FY 2009 section
1003(a) funds in a Tier II school, it would need to
apply for a waiver from the Secretary, because Tier
1I schools do not now receive Title I funds.

capacity to implement the rigorous
interventions necessary to turn around
their lowest-achieving schools.

Proposed Requirements

The Secretary proposes the following
requirements with respect to the
allocation and use of School
Improvement Grants.

I. SEA Priorities in Awarding School
Improvement Grants

A. Defining Key Terms

To award School Improvement Grants
to its LEAs, consistent with section
1003(g)(6) of the ESEA, an SEA must
define three tiers of schools, in
accordance with the requirements in
paragraph 1, to enable the SEA to select
those LEAs with the greatest need for
such funds. From among the LEAs in
greatest need, the SEA must select, in
accordance with paragraph 2, those
LEAs that demonstrate the strongest
commitment to ensuring that the funds
are used to provide adequate resources
to enable the lowest-achieving schools
to meet, or be on track to meet, the
LEA’s three-year student achievement
goals in reading/language arts and
mathematics. Accordingly, the Secretary
proposes to require an SEA to use the
following definitions to define key
terms:

1. Greatest need. An LEA with the
greatest need for a School Improvement
Grant must have one or more schools in
at least one of the following tiers:

a. Tier I schools: A Tier I school is a
school in the lowest-achieving five
percent of all Title I schools in
improvement, corrective action, or
restructuring in the State, or one of the
five lowest-achieving Title I schools in
improvement, corrective action, or
restructuring in the State, whichever
number of schools is greater.

(i) In determining the lowest-
achieving Title I schools in the State, an
SEA must consider both the absolute
performance of a school on the State’s
assessments in reading/language arts
and mathematics and the school’s lack
of progress on those assessments over a
number of years as defined in paragraph
(a)(ii).*2

(ii) A school has not made progress if
its gains on the State’s assessments in
reading/language arts and mathematics,
in the “all students” category (as used
in section 1111(b)(2)(C)(v)() of the
ESEA), are less than the average gains of

12 As noted in footnote 1, these are the same
schools as the Secretary has proposed to target in
the Race to the Top competitive grant program and
has proposed to require States to report on under
phase two of SFSF under the ARRA.

schools in the State on those
assessments.

b. Tier Il schools: A Tier II school is
a secondary school (middle school or
high school) that is equally as low-
achieving as a Tier I school and that is
eligible for, but does not receive, Title
I, Part A funds.

c. Tier IIl schools: A Tier III school is
a Title I school in improvement,
corrective action, or restructuring that is
not a Tier I school. An SEA may
establish additional criteria to
encourage LEAs to differentiate among
these schools in their use of school
improvement funds and to use in setting
priorities among LEA applications for
funding.

2. Strongest Commitment. An LEA
with the strongest commitment is an
LEA that agrees to implement, and
demonstrates the capacity to implement
fully and effectively, one of the
following rigorous interventions in each
Tier I and Tier II school that the LEA
commits to serve:

a. Turnaround model. A turnaround
model must include—

(i) Replacing the principal and at least
50 percent of the staff;

(ii) Adopting a new governance
structure, which may include, but is not
limited to, reporting to a new
“turnaround office” in the LEA or SEA,
hiring a “turnaround leader”” who
reports directly to the Superintendent or
Chief Academic Officer, or entering into
a multi-year contract with the LEA or
SEA to obtain added flexibility in
exchange for greater accountability;

(iii) Implementing a new or revised
instructional program;

(iv) Implementing strategies designed
to recruit, place, and retain effective
staff;

(v) Providing ongoing, high-quality,
job-embedded professional development
to staff to ensure that they are equipped
to facilitate effective teaching and
learning;

(vi) Promoting the continuous use of
student data (such as from formative,
interim, and summative assessments) to
inform and differentiate instruction to
meet the needs of individual students;

(vii) Establishing schedules and
strategies that increase instructional
time for students and time for
collaboration and professional
development for staff; and

(viii) Providing appropriate social-
emotional and community-oriented
services and supports for students.

b. Restart model. A restart model is
one in which an LEA closes a school
and reopens it under a charter school
operator, a charter management
organization (CMO), or an education
management organization (EMO) that
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has been selected through a rigorous
review process. A restart model must
admit, within the grades it serves, all
former students who wish to attend the
school.

c. School closure. An LEA closes a
school and enrolls the students who
attended that school in other, high-
achieving schools in the LEA, which
may include charter schools.

d. Transformation model. A
transformation model must include each
of the following strategies:

(i) Developing teacher and school
leader effectiveness.

(A) Required activities. The LEA
must—

(1) Use evaluations that are based in
significant measure on student growth
to improve teachers’ and school leaders’
performance;

(2) Identify and reward school
leaders, teachers, and other staff who
improve student achievement outcomes
and identify and remove those who do
not;

(3) Replace the principal who led the
school prior to commencement of the
transformation model;

(4) Provide staff ongoing, high-quality,
job-embedded professional development
(e.g., regarding subject-specific
pedagogy, instruction that reflects a
deeper understanding of the community
served by the school, or differentiated
instruction) that is aligned with the
school’s comprehensive instructional
program and designed to ensure staff are
equipped to facilitate effective teaching
and learning and have the capacity to
successfully implement school reform
strategies; and

(5) Implement strategies designed to
recruit, place, and retain effective staff.

(B) Permissible activities. An LEA
may also implement other strategies to
develop teachers’ and school leaders’
effectiveness, such as—

(1) Providing additional
compensation to attract and retain high-
quality educators to the school;

(2) Instituting a system for measuring
changes in instructional practices
resulting from professional
development; or

(3) Ensuring that the school is not
required to accept a teacher without the
mutual consent of the teacher and
principal, regardless of the teacher’s
seniority.

(ii) Comprehensive instructional
reform strategies.

(A) Required activities. The LEA
must—

(1) Use data to identify and
implement comprehensive, research-
based, instructional programs that are
vertically aligned from one grade to the
next as well as aligned with State
academic standards; and

(2) Promote the continuous use of
individualized student data (such as
from formative, interim, and summative
assessments) to inform and differentiate
instruction to meet the needs of
individual students.

(B) Permissible activities. An LEA
may also implement other strategies for
implementing comprehensive
instructional reform strategies, such
as—

(1) Conducting periodic reviews to
ensure that the curriculum is being
implemented with fidelity, is having the
intended impact on student
achievement, and is modified if
ineffective;

(2) Implementing a schoolwide
‘“response-to-intervention” model; or

(3) In secondary schools—

(a) Increasing rigor by offering
opportunities for students to enroll in
advanced coursework (such as
Advanced Placement or International
Baccalaureate), early-college high
schools, dual enrollment programs, or
thematic learning academies that
prepare students for college and careers,
including by providing appropriate
supports designed to ensure that low-
achieving students can take advantage
of these programs and coursework;

(b) Improving student transition from
middle to high school through summer
transition programs or freshman
academies; or

(c) Increasing graduation rates
through, for example, credit-recovery
programs, smaller learning
communities, and acceleration of basic
reading and mathematics skills.

(iii) Extending learning time and
creating community-oriented schools.

(A) Required activities. The LEA
must—

(1) Provide more time for students to
learn core academic content by
expanding the school day, the school
week, or the school year, or increasing
instructional time for core academic
subjects 13 during the school day;

(2) Provide more time for teachers to
collaborate, including time for
horizontal and vertical planning to
improve instruction;

(3) Provide more time or
opportunities for enrichment activities
for students (e.g., instruction in
financial literacy, internships or
apprenticeships, service-learning
opportunities) by partnering, as
appropriate, with other organizations,
such as universities, businesses, and
museums; and

13 Under section 9101(11) of the ESEA, “core

academic subjects’ are English, reading or language
arts, mathematics, science, foreign languages, civics
and government, economics,